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PREVAILING WAGE ACT
Act of August 15, 1961, P.L. 987, as 

amended

 Requires that workmen employed on 
public work be paid the prevailing 
minimum wage

 The secretary of Labor & Industry 
determines the prevailing wage rate 
in the locality of the public work



Public Works Project

4 prong test:  
Certain work 
(construction, 
reconstruction, 

alteration, 
demolition, 

repair);  

done under 
contract; 

using funds of 
a public body; 

and 

estimated cost 
more than 
$25,000.00



1. Certain Work 

 Construction, reconstruction, alteration, 
demolition, repair (other than 
maintenance)

 Maintenance exception
 Defined as: “The repair of existing facilities 

when the size, type or extent of the 
facilities is not thereby changed or 
increased.”

 Clarified by Commonwealth Court and 
Supreme Court



Borough of Youngwood 

 Milling and repaving of a road was 
non-maintenance requiring 
Pennsylvania prevailing wages 

 The percentage of the work 
constituting maintenance work does 
not determine whether prevailing 
wages are required where the project 
is also comprised of non-maintenance 
work



Borough of Ebensburg 

 Reconstruction (to construct again; to 
rebuild; to form again or anew) and 
demolition requires Pennsylvania 
prevailing wages

 Demolition and in-kind replacement of 
curbs and sidewalks required 
Pennsylvania prevailing wages 





Sewer Projects

 Borough of Schuylkill Haven-
Rehabilitation of sewer system is not 
exempt maintenance

 Municipality of Bethel Park-Individual 
work orders under a blanket 
emergency sewer repair contract are 
not covered if under $25,000



2. Done Under Contract

 Contract with “alter ego” of a covered entity for construction 
included (Lycoming County)

 Contract does not have to be with a public body (Penn National 
II)

 An entire project may not require prevailing wages when there 
are two separate contracts that have a strong and logical 
demarcation, such as separate phases  or shell and fit out work 
(500 James Hance Court)



3. Using Funds of a Public 
Body

 Awarding agencies
 Municipalities
 Water and sewer authorities
 School districts
 PennDOT
 Department of General Services

 Charter schools
 Private entities using public funds



Penn National Insurance

• Tax Increment 
Financing

• Government 
grants

• Government 
loans that 
permit loan 
forgiveness

Funding that 
triggers 

prevailing 
wage 

requirements 
for private 
projects



4. Estimated cost more 
than $25,000.00

 Must be good-faith estimate
 Contract cannot be split up into multiple 

contracts under $25,000 to avoid 
prevailing wage coverage (Steve Black)

 Estimated cost includes materials and 
labor together



Projects Not Covered

 Legitimate maintenance projects

 Work performed under a rehabilitation or 
manpower training program

 Public works contracts subject to the 
Federal Davis-Bacon and Walsh-Healey 
Acts



Project Wage Rates
 Apply on the bureau’s website 

www.dli.state.pa.us
 Call 800-932-0665
 Interested party has 10 days, from the 

time the awarding agency advertises 
the project, to challenge the prevailing 
wage rates
 Challenging party has burden to prove what 

the prevailing wage should be

http://www.dli.state.pa.us/




Fringe Benefits

 Contribution to employee benefits 
including payment for sick, disability, 
death, medical, hospital, vacation, 
retirement and pension

 MUST BE FOR THE BENEFIT OF THE EMPLOYEE

 May be paid in cash if there is no 
contract requiring contribution to 
employee benefits



Residential Construction

 Residential wage rates will be issued for 
residential construction (Adams County 
Interfaith Housing Corporation)

 Examples of residential construction: 
 Townhomes or row homes
 Apartment buildings (four stories or less)
 Single-family homes
 Mobile home developments
 Student housing (four stories or less)



Certified Payroll 
Requirements

 Should be filed weekly with the awarding agency
 All contractors and subcontractors must file 

certified payrolls
 All workers that are working on the project must be 

listed on the certified payroll
 Owners working on project must be listed
 Public record subject to inspection under the Right-

to-Know Law
 Certified payrolls filed with public body are public records
 If not possessed by public body, public body has a duty 

to re-obtain them from contractor
 Certified payrolls filed with private entity are not public 

record



Type of Workers Covered
 Includes laborer, mechanic, 

skilled and semiskilled laborer 
and apprentices employed by 
any contractor or 
subcontractor and engaged in 
the performance of services 
directly upon the public work 
project, regardless of 
whether their work becomes 
a component part thereof, 
but does not include material 
suppliers or their employes 
who do not perform services 
at the job site. 43 P.S. § 165-
2(7).



Workers Covered by Act
 Workers performing testing and 

balancing (TAB) of air handling systems 
(Butler Balancing)

 Surveyors
 Truck drivers hauling materials around 

a jobsite and from an adjacent borrow 
pit to the jobsite (Bockelman Trucking)



Workers Not Covered by 
Act

 Material handlers dropping off 
supplies to the jobsite

 Architects, engineers, or individuals 
performing geotechnical testing and 
inspection services

 Workers performing off-site work
 Non-working supervisors



Apprentices on Public 
Work

 Must be registered with state

 Must be paid percentage of prevailing 
wage according to program standards.

 Must be kept in proper ratio to 
journeypersons at all times.



Subcontractors
 Subcontractor must fill out certified 

payrolls on a weekly basis

 If owner is working on job, he must show 
up on certified payrolls in correct 
classification

 Act 72-Construction Workplace 
Misclassification Act-Violation if an 
employer fails to classify an individual as 
employee



Site Inspection

 Bureau investigators identify themselves 
and make known that they are doing a 
“site visit” to ensure compliance with the 
Prevailing Wage Act
 Ask the name of employee
 Ask the employer’s name
 Classification of employee
 What is the rate of pay?



Residential Rates

 Consistent with the Commonwealth Court’s decision in Adams County Interfaith 
Hous. Corp. v. Prevailing Wage Appeals Bd., 981 A.2d 352 (Pa. Cmwlth. 2009), 
662CD08_9-29-09.pdf, and federal government practice on Davis-Bacon Act or 
Related Act projects, the Bureau of Labor Law Compliance will be issuing residential 
prevailing wage rates for the following types of Residential Type Construction:

 Residential projects involving the construction, alteration or repair of single-family 
houses or apartment buildings of no more than four stories in height. This includes all 
incidental items such as site work, parking areas, utilities, streets and sidewalks.

 Examples:
Town or row houses
Apartment buildings (four stories or less)
Single-family houses
Mobile-home developments
Multi-family houses
Residential-type student housing (other than apartment buildings more than four 
stories or dormitories)

 Questions concerning whether a particular project qualifies as residential construction 
can be directed to the Bureau of Labor Law Compliance at 800-932-0665, RA-LI-
SLMR-LLC@pa.gov.

http://www.aopc.org/OpPosting/Cwealth/out/662CD08_9-29-09.pdf
mailto:RA-LI-SLMR-LLC@pa.gov


Construction Workplace 
Misclassification Act (Act 72)
 Effective Feb. 11, 2011
 Applies to any construction

 Includes public work construction (whether or 
not work is for a public body or paid for from 
public funds)

 Enforcement
 Attorney General (criminal penalties)
 District Attorneys (criminal penalties) 
 Secretary of Labor & Industry (stop work 

orders/administrative penalties)
 Also applies in WC & UC proceedings



Act 72 criteria
 If you work in construction, you may not be 

classified as an independent contractor unless: 
 You have a written contract with the business or person you 

work for. 
 You control and direct your own work. 
 You possess the tools that are needed to perform your work. 
 Your arrangement with the business you work for allows you to 

earn a profit or suffer a loss from your work. 
 You are an owner or partner in your own business. 
 Your business location is separate from the location of the 

business or person which hired you to perform the 
construction. 

 You previously worked as an independent contractor, or you 
hold yourself out to the public as available and able to work as 
an independent contractor. 

 You had liability insurance of at least $50,000.



Act 72:
Acting in concert/retaliation
It is also unlawful for a person:
 To contract with an employer knowing 

that the employer intends to misclassify 
workers.
 Same penalties as employer

 To retaliate against workers who 
exercise their rights under this law, 
including the right to file a complaint 



Public Works Verification Act
SB 637 (Act 127)
 Effective Jan. 1, 2013
 Enforcement: Department of General Services
 As a precondition to being awarded a contract 

for public work, contractor must file form 
acknowledging responsibility under and 
compliance with act with public body

 Subcontractor must also file verifications
 Contractors and subcontractors must e-verify 

employment eligibility of new employees
 Penalties: warning letter, debarments, civil 

penalties





Investigating Violations
 Review certified payrolls

 Speak with workers

 Send out audit letter

 Collect time cards and other relevant pay 
information

 Prepare spread sheet

 Conference with contractor 



Unintentional Violations

 Rates not obtained by public body and not 
included in project specifications (A.R. 
Scalise)

 Misclassification where there was no 
evidence that employer knew of a worker 
being classified as laborer (Leonard S. 
Fiore)

 Lump sum monthly fringe benefit 
contributions for both prevailing wage and 
non-prevailing wage projects resulting in 
an underpayment of prevailing wages (Jay 
R. Reynolds)



Intentional Violations

Section 11(h)-substantial 
evidence of intent includes 

either of the following:

Any acts of omission or 
commission done willfully 

or with a knowing 
disregard of the rights of 
workmen resulting in the 
payment of less that the 

prevailing wage rates

There is a determination of 
an unintentional violation, 
and the contractor does 

not adjust the 
underpayment



Intentional Violations

 Payment based on ratio of laborer to craft 
time

 Underreporting hours
 Misclassifying workers as laborers for 

performing craft work
 Violating apprentice to journeyman ratio
 Improper fringe benefit deduction
 Failure to report workers on certified pay 

rolls
 Requiring kickbacks from workers



Evidence of Intentional
 Falsified certified payrolls
 Timecards and pay statements do not 

match certified payrolls
 Workers told to lie to bureau 

investigators
 Employer is familiar with the act and 

its regulations-prior work experience, 
prior experience with the bureau



Legal Ramifications

Unintentional 
Violation

Contractor has a 
reasonable opportunity 

to adjust the 
underpayment and make 
payments to the workers

Intentional 
Violation

Contractor (individual 
and business) is 
debarred from 

performing work on 
public work for 3 years

Contractor (individual 
and business) has to pay 

the workers owed 
prevailing wages and is 

liable to the 
commonwealth for 
liquidated damages

Falsifying 
Certified 
Payrolls

Guilty of a criminal 
misdemeanor 
•Fine not exceeding 
more than $2,500 or

•Imprisonment not 
exceeding five years



QUESTIONS ?

For further information, visit the 
bureau’s website at:

http://www.dli.state.pa.us

http://www.dli.state.pa.us/
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