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Best Practices for Hiring Employees

The hiring process can be frustrating for employers, as there exist many legal
restrictions on pre-employment inquiries. These restrictions make it challenging to
obtain information to evaluate the qualifications of prospective employees and can set
traps for unwary employers.

Federal and state employment discrimination laws have a significant impact on
the hiring process. Employers face the challenge of making informed hiring decisions
while avoiding liability for employment discrimination. As restrictive as these laws may
be, they do not require employers to abandon their common sense. Employers can
make many lawful inquiries during the hiring process that will enable them to elicit
important information to make informed decisions.

The primary methods used to obtain the most qualified employees include
advertising, employment applications, pre-employment interviews, and background
checks. All requests for information during the hiring process must be directed toward a
specific purpose, and hiring decisions must be made based on information received as
part of this process.

Inquiries that do not lead to information enabling an employer to choose qualified
personnel should be avoided. In addition, inquiries and hiring practices that
disproportionately screen out members of a protected class leave employers
susceptible to claims under one or more anti-discrimination laws. The Americans with
Disabilities Act also greatly restrains an employer’s ability to make certain pre-
employment inquiries. It is within this legal landscape that a District must endeavor to

hire the most qualified employees.



A. Avoiding Liability Through Proper Hiring Procedures

1. Advertisements
Advertisements should be carefully worded to avoid creating even a suggestion
of a contractual or other commitment on behalf of the employer. Employers should
include an equal employment opportunity statement in their advertisements. All
employers should be mindful of the media in which they seek job applicants and should
endeavor to obtain the most qualified applicants regardless of race, sex, age, religion,
national origin, veteran status, disability, or other protected traits.
2. Job Applications
Application forms are often an employer’s primary source of information about an
applicant and can be excellent tools for avoiding lawsuits. The application form can be
used to inform applicants of various employer rules or policies and require applicants to
acknowledge and agree to numerous points. Important items that should appear on an

employment application include:

o a statement regarding at-will employment status;

. an authorization to conduct background checks (if such checks will be
done);

. a release of the employer and others contacted by the employer during

background and reference checks;

) an acknowledgment that pre-employment drug alcohol testing and/or
medical examinations will be given (if applicable); and

) the applicant’s certification of the accuracy and completeness of the
information provided on the application, with notice that falsification of any
information on the application form is grounds to reject the applicant or
terminate employment if the falsification is found after the applicant is
hired.



All such statements should be in plain English and should be placed over the
applicant’s signature/dateline for appropriate acknowledgment and execution by the
applicant.

Both the U.S. Equal Employment Opportunity Commission (‘EEOC”) and the
Pennsylvania Human Relations Commission have developed guidelines with respect to
guestions that an employer may legally ask on a job application. The following are the
most common illegal or otherwise improper questions asked on pre-employment
applications and at pre-employment interviews:

) marital status and number of dependents (including Mrs./Miss/Ms. and/or
maiden name)

o height and weight

. color of eyes/hair

. date of birth

. dates of school attendance

o health history or any other disability related inquiry
Employers also must take care when inquiring about the following matters:

United States Citizenship — Employers may not ask applicants to state whether

they are a citizen of the United States or to provide their national origin. Federal law,
however, requires employers to verify the legal status and right to work of all new hires.
Employers may ask whether an applicant has the legal right to work in the United
States. If an employer asks any applicants this question, all applicants should be
asked. Employers should explain that verification of the right to work must be submitted

after the decision to hire has been made. To satisfy the verification requirements,



employers must ask all new hires for documents establishing both identity and work
authorization.

English Language Skill — While some English skill is probably required for most

jobs, fluency or absence of an accent is most likely not relevant. If English language
skill is not a requirement of the work to be performed, using it as a criterion may have
an effect of unfairly eliminating certain minority groups. Employers must be careful
about the consideration which they give to an applicant’s English language skill.

Childcare Arrangements — While employers have the right to expect regular

attendance by employees, employers should avoid asking about children and childcare
arrangements during the hiring process, even if the applicant raises on his/her own the
fact that the applicant has young children. This issue is legally problematic because of
the notion that such questions are usually directed at women rather than at men.

Availability for Work on Weekends or Holidays — If the employer needs a

workforce on weekends or holidays and desires to ask questions relating to the
availability for such work during the application process, the employer should indicate
that a reasonable effort is made to accommodate the religious needs of employees.
The employer should also be careful not to ask the question in such a way as to elicit a
response which indicates the applicant’s religion. To the extent that employers do not
make accommodations of the employees’ work schedules due to religion, they must be
able to demonstrate that they are unable to reasonably accommodate a prospective
employee’s religious observance or practice without actual undue hardship on the
conduct of the business. A 2023 U.S. Supreme Court decision greatly expanded

employee religious accommodation rights, so employers should be particularly careful



with how they address employee requests for accommodations based on their religious
beliefs.

Educational Reguirements — An applicant’s educational background is

frequently relied upon by employers when making hiring decisions. This is especially so
for management and other high-level positions. Where a certain level of education is
related to successful job performance, an employer is justified in considering an
applicant’s educational background. However, an employer’s requirement of a specific
level of education may be discriminatory where that requirement serves to disqualify
certain groups and there exists no evidence that the requirement is job-related.
Moreover, employers must not discount education obtained at predominantly minority
institutions as inferior to that of other schools. Where educational achievements are
significantly related to successful job performance, employers may request copies of an
applicant’s transcripts.

Military Service — Questions relevant to experience or training received while in

the military, or to determine eligibility for any veteran’s preference required by law, are
acceptable. Moreover, employers may consider the type of discharge an applicant
received from the military. A dishonorable discharge should not, however, be an
absolute bar to employment. If such questions are asked, the applicant should be told
that the dishonorable discharge or general discharge is not an absolute bar to
employment and that other factors will affect the final decision of whether to hire the
individual.

Criminal Convictions — Employers in Pennsylvania may consider the

relationship between a felony or misdemeanor conviction and the applicant’s fitness for



a particular job. An employer may not consider an applicant’s conviction of a summary
offense or any arrest that did not result in a conviction. 18 Pa. C.S. § 9125. Conviction
records should be cause for rejection only where the number, nature, and recentness
would cause the applicant to be unsuitable for the position.

Even if the employer will not conduct pre-employment criminal background
checks, it should include on the job application a question asking whether the applicant
has ever been convicted of or pled guilty or nolo contendere to a felony or misdemeanor
offense. The application should make clear that a criminal record does not constitute an
automatic bar to employment and is considered only as it relates to the job in question.

3. The Interview Process

An employer should not ask any questions at an interview that cannot be asked
on the job application. Employers must be sensitive as to their own conduct during the
interview process. All representatives involved in the interview process should be
aware of their obligations under the anti-discrimination laws. Any statements indicative
of bias may be strong evidence in a subsequent discrimination lawsuit. Comments
about an individual’'s appearance or any jokes or innuendoes of a sexual, racial, or
religious nature are entirely improper.

Interviews should be conducted in a consistent and relatively standard manner.
It is also imperative that employers keep a record of each interview as it takes place.
Each interviewer should be given a standard form to complete during, or immediately
after, the interview. Even the most unbiased interviewing techniques can result in legal

difficulties if an employer does not document the process.



Open-ended background questions with proper follow-up are very useful. Here

are some good examples of effective interview questions:

) Tell me a little about yourself.

. Who was your favorite professor in college/boss? Why?

o What are some of your work successes that you are most proud of?

. For supervisor candidates — Tell me your favorite “success story” involving

someone you supervised or mentored.

. What do you like to do in your free time?

o For applicants who live outside of the area — What contact have you had
with the area? Have you spent any time here? Why are you interested in

working and living in this area?

B. Pre-Employment Inquiries under the American with Disabilities Act

An employer may not conduct a medical examination or make any disability-
related inquiries of job applicants until after a conditional offer of employment has been
made. Before making a conditional offer, an employer may inquire as to the ability of
the applicants to perform the essential functions of the job with or without a reasonable
accommodation. If an employer asks whether an applicant can perform an essential
function of the job with or without a reasonable accommodation, the question must be
phrased as a “yes or no” question. (Because of the nature of this inquiry, it should be
asked in writing on the application form, not during an interview.) An employer cannot
ask whether a reasonable accommodation is needed to perform the essential functions
of the job unless the applicant has a known disability.

Set forth below are specific prohibited pre-offer disability-related inquiries
according to the EEOC’s guidance:

) How many days were you sick last year?



) What prescription drugs are you currently taking?

. Have you ever collected workers’ compensation benefits?

. Have you ever attended drug rehabilitation or AA?

Employers must also refrain from pre-offer inquiries regarding psychological
disabilities and may not ask questions concerning an applicant’s history of treatment of
mental illness, hospitalization, or the existence of mental or emotional iliness or
psychiatric disability. Employers also cannot conduct any pre-offer psychological
evaluations of applicants. Although an employer may not make disability-related
inquiries prior to giving a conditional offer of employment, an employer may ask an
applicant about current use of illegal drugs, since current illegal drug use is not
considered a disability under the Act.

The Pennsylvania Medical Marijuana Act (“PMMA”) presents some unique
challenges for employers. Marijuana (medical or otherwise) remains illegal under
federal law. However, the PMMA provides that “no employer may discharge, threaten,
refuse to hire or otherwise discriminate or retaliate against an employee regarding an
employee’s compensation, terms, conditions, location or privileges solely on the basis of
such employee’s status as an individual who is certified to use medical
marijuana.” Thus, individuals who are certified to use medical marijuana are a
protected class in Pennsylvania. Any such individual who believes he/she was not
hired, discharged, threatened, etc., because of his/her certification to use medical
marijuana will be able to file a lawsuit, straight in state court, alleging discrimination. As
a result, Pennsylvania employers should not ask applicants about their use of medical

marijuana and whether they are certified to use medical marijuana.



Once a conditional offer of employment has been made, an employer may
conduct medical examinations and inquiries. If the employer does so, all conditional
employees in the same job class must be given the same medical examination and/or
inquiry. If the initial inquiry discloses that the individual may not be able to perform the
essential functions of the job with or without a reasonable accommodation, the
employer can require him/her to submit to further examination by a physician. If an
employer uses the results of these inquiries or examinations to deny employment to an
individual because of a disability, the employer must be able to show that the
exclusionary criteria are job-related and consistent with business necessity and cannot
be met with reasonable accommodation.

Additionally, the ADA requires the employer to keep all medical information
concerning an employee confidential. An employer should keep medical information in
a separate locked filing cabinet and/or password-protected electronic file separate and
apart from the location of the personnel files. Access to these files should be restricted,
and they should never be used in making personnel decisions unless a reasonable
accommodation is needed.

C. References and Background Checks

One of the most important ways for an employer to ensure that it hires quality
people is to conduct background checks and to contact an applicant’s former
employers. Applicants should be asked to provide a list of references and a complete
employment history, including the name of their supervisors and/or a contact with each
employer. An employer must keep any information obtained during the background

request in strict confidence. Most employers know, however, that it is often difficult to



obtain meaningful information from former employers because of the risk associated
with defamation lawsuits (or the threat of such lawsuits).

Pennsylvania law provides a statutory immunity from liability for disclosures of
information regarding former or current employees. Where an employer provides job-
related information in response to a request by a prospective employer or a current or
former employee, there is a presumption that the employer’s response is made in good
faith. With this presumption, such communications will be deemed immune from any
civil liability, unless a complaining employee or former employee can prove a lack of
good faith. The immunity is limited to responsive information about the current or
former employee’s job performance. There is no protection for disclosures of
information pertaining to an employee’s off-duty conduct, family life, marital or familial
status, or character traits unrelated to job performance.

Additionally, employers often conduct a background check into an applicant’s
criminal history. This is advisable where the position is one of trust or public safety. In
Pennsylvania, an employer’s background check of an applicant’s criminal history should
be limited to avoid information regarding the arrest record of the applicant or any charge
not resulting in conviction. In addition, an employer may only consider information
concerning a prospective employee’s conviction of a felony or misdemeanor which
relates to the applicant’s suitability for employment in the position for which he has
applied. Summary offenses and convictions not related to the ability to perform the job
must not be considered.

Some employers are compelled by law to complete criminal background checks

as part of their hiring process. For example, the Pennsylvania Child Protective Services
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Law (“CPSL”) requires any employee hired into a position with a “significant likelihood of
regular contact with children, in the form of care, guidance, supervision or training” to
obtain a Pennsylvania Criminal History Check, a fingerprint-based national criminal
history record check processed by the FBI, and a Pennsylvania Child Abuse History
Record Check prior to hire. If these checks reveal a conviction of one of the criminal
offenses listed in the law or that the application has been named as the perpetrator of a
founded report of child abuse committed within the prior five-year period, the applicant
may not be hired for the position.?

As more employers are conducting pre-employment criminal background checks,
the use of criminal history in hiring decisions has attracted scrutiny from the EEOC. The
EEOC has issued enforcement guidance emphasizing its belief that employer policies
restricting hiring based on prior criminal convictions may unlawfully deprive members of
certain minority groups equal employment opportunities. In light of the EEOC'’s position
on this issue, employers who conduct pre-employment criminal background checks
should not adopt blanket rules prohibiting the hiring of anyone with a prior conviction.
Instead, employers should develop a “targeted screen” that is “narrowly tailored” and
that considers multiple criteria when determining whether a prior conviction renders an
applicant unsuitable for a position — these include: the nature, severity and age of the

offense, the nature of the job, the number of offenses, subsequent employment and

1 The CPSL mandates that the required clearances be obtained every 36 months based
upon the date of each individual clearance. The CPSL contains similar background
check requirements for volunteers who have a “significant likelihood of regular contact
with children, in the form of care, guidance, supervision or training.”
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rehabilitation efforts. The analysis of an applicant’s criminal history should be done on a
case-by-case basis considering all relevant information.

Under Pennsylvania law, if an employer considers an applicant’s criminal history
in the decision not to hire the applicant, it must notify the applicant in writing that it has
done so. A wrongful discharge cause of action may exist if an employer refuses to hire
an applicant based upon an arrest, a summary offense conviction, or a conviction not
related to the applicant’s suitability for the position.

Additionally, when an employer uses a third-party consumer reporting agency to
obtain a consumer report (e.d., criminal history information or credit information), it must
comply with the Fair Credit Reporting Act (“FCRA”). Specifically, the employer must
provide a written disclosure to the applicant and receive a written authorization prior to
obtaining such a report. Further, if the employer intends to take any adverse action
based, in whole or in part, upon information in a consumer report, it must give the
individual a pre-adverse action disclosure that includes a copy of the consumer report
and a copy of a summary of rights under the FCRA. Pre-adverse action disclosures
must be provided whenever consumer report information is a factor in any adverse
action decision. After any adverse action is taken, the employer must also provide the
individual with an adverse action notice.

The EEOC closely scrutinizes the use of credit checks in hiring decisions. The
EEOC'’s position is that certain minority groups tend to have less favorable credit
histories on average, such that the use of this information in hiring can have a disparate

and discriminatory impact on them. Employers should use pre-employment credit
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checks only if the employer can establish that the employee’s credit history is directly
relevant to the job in question.

D. Offer Letters

When an employer wishes to offer employment to an individual, it is advisable to
send or reiterate the offer in a written communication, such as an offer letter or email.
The purpose of an offer letter is to communicate clearly and unambiguously the terms
and conditions of the offer of employment. The letter should include information such
as the job title, the position’s status (e.q., full-time, part-time, or temporary), expected
start date (if determined), pay rate, overtime exemption status, employee benefits
summary, reiteration that the offer is for at-will employment, and confirmation that the
offer is conditioned upon the candidate’s successful completion of the employment
verification/I-9 process.

[l Best Practices for Managing Employees

With the seemingly countless number of laws that exist to protect employees,
managing employees in a manner that maximizes productivity and efficiency without
creating the risk of avoidable legal claims can be daunting. While the legal landscape
may be a challenge for employee management and discipline, employers can effectively
manage employees and minimize the risk of employment-based claims by keeping in
mind a few best practices.

A. Communication

Employee management starts with communication. Every employer should
communicate clearly its expectations regarding conduct, performance, and attendance

to each employee. On a general basis, this communication can be accomplished
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through job descriptions, employment policies, and other employee-wide
communications. However, when employees are not meeting these expectations,
individualized communications should occur. Specifically, an employee not meeting
expectations should be informed/reminded of the expectations and where the employee
is not meeting those expectations. Such communication need not be in the form of
disciplinary action, but disciplinary action may be appropriate depending on the
circumstances or if the initial communication does not rectify the issue.

Regular performance evaluations of employees can serve as an effective
communication tool for employers. However, their value is measured by the time and
care put into the review and its accuracy. Performance evaluations should be thorough,
accurate, and honest. If an employee is having performance or conduct issues and the
performance evaluation fails to note them, taking action later based on such issues can
be problematic and encourage and strengthen legal claims challenging such action.

B. Consistency

At the core of most types of employment law claims and many employee
relations issues is the perception, if not reality, of inconsistency. Employers should
attempt to apply their policies and expectations as consistently as possible. Of course,
there will be times that consistency is not possible or appropriate. As a general rule, an
employer should act consistently, unless the employer has a good reason not to be
consistent. For example, an employer may treat a new hire who misses a number of
days of work differently than a 25-year employee with a good attendance record who
suddenly starts missing a similar amount of time. In that situation, the employee’s

tenure would justify arguably “inconsistent” treatment of attendance issues.
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C. Documentation

When it comes to employee performance or conduct issues, if an employer does
not document the issues and attempts made to address those issues, the efforts made
to address the issues (e.d., counseling, even disciplinary action) essentially never
occurred for purposes of the defense of an employment-related lawsuit. Of course, that
does not mean that the efforts to address the performance or conduct problems did not
actually occur. It means that it will be much harder for the employer to prove that such
efforts were made in the event of a legal claim challenging a disciplinary action or
discharge taken in response to these issues. Employers should document performance
or conduct problems, disciplinary incidents, and any complaints or reports involving
discrimination or harassment. Documentation should include only factual information
and avoid opinions or comments that are not fact-based. Any documentation should be
written with the expectation that a government investigator, judge, or jury may one day
see the document. Care should be taken to ensure the document is factual, fair, and
professional.

D. Disciplinary Action and Discharge

Employee discipline is an important component of an employer’s efforts to
maintain a productive and motivated workforce. Appropriate initial discipline often will
lead to improved performance or the elimination of unwanted conduct. On other
occasions, discharge will be necessary, either in response to serious misconduct or
because prior disciplinary measures did not resolve the problem. In today’s legal

environment, employers must ensure that the discipline and discharge decisions are
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supported by legitimate reasons, are implemented fairly and consistently, and can be
documented and/or clearly explained.

1. The Legal Risks Associated with Discipline and Discharge

1. Wrongful discharge in violation of public policy.

a) Retaliation for filing a workers’ compensation claim.

b) Retaliation for filing an unemployment compensation claim.

C) Discharge for attending or participating in jury duty.

d) Termination for refusal to take a polygraph or lie detector test.

e) Discharge for filing a complaint under the Wage Payment and
Collection Law.

f) Breach of express or implied contract.
(1)  Additional consideration for employment.

(2) Handbook provisions creating a reasonable expectation of
employment for a specified duration.

2. Unlawful discrimination under the Pennsylvania Human Relations Act.

3. Unlawful discrimination under Title VII of the Civil Rights Act of 1964.

4. Unlawful discrimination under the Age Discrimination in Employment Act.
5. Unlawful discrimination under the Americans with Disabilities Act.

6. Unlawful discrimination under the Pregnant Workers Fairness Act.

7. Unlawful termination under the Family and Medical Leave Act.

a) Interference with FMLA rights.
b) Retaliation for exercising FMLA rights.
8. Retaliation under the FLSA, OSHA, etc.

9. Unlawful termination under federal and/or state military leave laws.
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10.  Unlawful termination under volunteer fire personnel statute.

11.  Unlawful termination under Pennsylvania Whistleblower Law by an
employer receiving public funds.

Regardless of the precise nature of a claim challenging discipline or a discharge,
the employer will be called upon to explain and support the reasons for the discipline,
and the employee typically will try to prove his/her case by either showing that those
reasons are a “pretext” for discrimination, or by offering other evidence of unlawful
motives.

2. The Legal Framework

Over fifty years ago, the U.S. Supreme Court recognized that employers had
evolved to the point that there was rarely an admission or “smoking gun” evidence of
unlawful employment discrimination. To enable plaintiffs to prove that an underlying
unlawful motive existed in the absence of such direct evidence, the Supreme Court
established a “burden-shifting” analysis in McDonnell Douglas Corp. v. Green, 411 U.S.
792 (1973). Under McDonnell Douglas, the plaintiff must first produce evidence
sufficient to establish a prima facie case. Typically a prima facie case is established by
merely showing (1) that the plaintiff is in a protected class, (2) that an adverse
employment action was taken, (3) that the plaintiff was qualified for the job, and (4) that
others outside of the protected class were not adversely affected. This test is flexible;
for example, in age discrimination cases, the fourth prong of the test is satisfied by
showing that “substantially younger” employees were not adversely affected.

Once a prima facie case is made, the defendant/employer must then offer (but
not actually prove) a legitimate, non-discriminatory reason for the adverse employment

action. After the employer meets this burden, a plaintiff must submit evidence from
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which a jury could reasonably either (1) disbelieve the employer’s articulated reasons,
or (2) believe that an invidious discriminatory reason was more likely than not a
determinative cause of the employer’s actions.

To discredit the employer’s proffered reasons, however, the
Plaintiff cannot simply show that the employer’s decision
was wrong or mistaken, since the factual dispute at issue is
whether discriminatory animus motivated the employer, not
whether the employer is wise, shrewd, prudent, or
competent. Rather, the non-moving Plaintiff must
demonstrate such weaknesses, implausibilities,
inconsistencies, incoherencies, or contradictions in the
employer’s proffered legitimate reasons for its action that a
reasonable fact finder could rationally find them ‘unworthy of
credence,” and hence infer ‘that the employer did not act for
[the asserted] non-discriminatory reasons. While this
standard places a difficult burden on the Plaintiff, it arises
from an inherent tension between the goal of all
discrimination law and our society’s commitment to free
decision making by the private sector in economic affairs.

Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cir. 1994).
3. The Primary Methods of Proving Pretext

1. More favorable treatment of similarly situated employees outside of the
protected class under similar circumstances.

Examples:

o Evidence that similarly situated employees outside of the
protected class committed the same disciplinary infractions
in the past, but were not terminated.

) Evidence that others outside of the protected class had a
similar pattern of absences/lateness, but were not
terminated.

o Evidence that similarly situated employees outside of the
protected class had similar performance problems, but were
not terminated.

Note, in these cases, the employer proves that the employee actually
committed the disciplinary infraction or was not performing acceptably, but
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3.

the employee wins anyway because the jury is permitted to infer that the
employer treated the plaintiff more harshly than others outside of the
protected class.

Conflicting reasons for the adverse employment action.

Examples:

. Providing the employee with a “kinder, gentler” reason for
termination at the time of discharge and then, later, during
an investigation or litigation, stating the real reasons.

) Any inconsistent statements made during the termination
meeting, unemployment compensation hearings, or later
agency investigations.

o Different employer officials providing different reasons for the

termination.
Inconsistent policies or evidence.

Examples:

o Terminating an employee for “poor performance” shortly
after the employee received a “satisfactory” performance
evaluation.

o Terminating an employee for policy violations where the
policy is so unclear that it is questionable whether the
employee violated it.

. In these cases, clarification of the policy through the
progressive disciplinary process may be helpful.

) Other evidence of discrimination.
Example:
. Statement made by decision-makers indicating

discriminatory animus (e.g., prior comments made
about the employee’s age).
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4.

Best Practices in a Discipline or Discharge Situation

Things to Consider: Disciplinary Infractions

1.

2.

10.

Has the infraction been clearly established or admitted?

If not, has the employer conducted a thorough investigation and
concluded that the infraction did indeed occur?

If the employee was terminated for a rule violation, is the rule clear
and was it known to the employee?

If not, is the standard of conduct obvious (e.g., no fighting)?
Is the investigation properly documented?

Is the disciplinary action to be taken consistent with the action
taken in response to prior incidents of a similar nature?

If not, is there a clear explanation for the deviation from prior
practice?

Has the employee had the opportunity to provide an explanation,
and can the employer articulate why that explanation is not
sufficient?

If the offense is not egregious, have prior warnings been given, and
was the employee previously aware that additional infractions
would result in termination (this is especially important in
attendance cases or situations involving repeated minor
infractions)?

How will the decision be communicated to the employee?

If in a union environment: will the employer be able to prove “just
cause™? Has the employee been provided “due process™?

Is there any other reason to believe that the decision might be
motivated by discriminatory reasons, or that the basis for the
decision could be challenged?

Things to Consider: Discharge for Poor Performance

1.

Were the performance issues made known to the employee?
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10.

11.

12.

Are the prior performance appraisals consistent with the position
now being taken by the employer?

Do the prior performance appraisals provide objective examples of
poor performance?

Was the employee given the opportunity to comment upon or
contest the prior adverse performance appraisals?

Was the employee placed on a performance improvement plan and
given an opportunity to correct the deficiencies after they were
made known?

Is there objective evidence that the employee has failed to correct
the performance deficiencies?

Is there corroborating evidence of poor performance, as opposed to
the subjective beliefs of a single supervisor?

a) If the discharge is based upon the subjective beliefs of a
single supervisor, is there any reason to believe that that
supervisor has discriminatory animus?

If the performance deficiencies are capable of objective
measurement, are there other employees who have performed
worse and are not being terminated?

Is termination consistent with the District’s handling of prior
circumstances involving poor performance of other employees?

Has the employee been given the opportunity to explain his/her
side of the story before termination?

Did the employee ask for assistance to improve that was denied,
such as additional training or alternative procedures?

Does adequate documentation exist?

Things to Consider: Conducting Termination Meetings

1.

Be prepared to communicate the discharge decisions succinctly
and accurately.

a) It is typically advisable to provide some information to the
employee in a tactful manner regarding the reasons for the
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discharge.

2. Typically, two people should conduct the termination meeting, but
the meeting should be conducted in a non-threatening way.

3. Always communicate discharge decisions in a confidential manner.
Unnecessary disclosures of the reasons for discharge (or other
discipline) could lead to defamation claims.

4. Avoid a debate regarding the merits of the termination.

5. Take care of the logistics:

a) Try to conduct the termination in a way that requires the
employee’s contact with other employees immediately

following the termination meeting to be minimal.

b) Ensure that the employee understands what property must
be returned to the District upon termination.

C) Arrange for final payment of wages and how benefits will be
handled upon termination.

1. Overtime Exemptions and the Wage and Hour Laws

The federal and state wage and hours laws, which include the federal Fair Labor
Standards Act (“FLSA”), the Pennsylvania Minimum Wage Act (“MWA”), and the
Pennsylvania Wage Payment and Collection Law (“WPCL"), remain one of the most
active areas in employment law. These laws present special concerns for Districts and
employers in general because their requirements are complicated and seemingly
nonsensical, with problems often lurking unknown until a dispute with an employee or
former employee arises. Claims for unpaid overtime pay (either due to allegations of
misclassification or off-the-clock work) are some of the most frequent and problematic
claims that employers currently face.

In addition to their complicated requirements, other aspects of these laws

increase the possibility of legal trouble. The fee shifting provisions in the FLSA obligate
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an employer to pay the attorneys’ fees for the employee or former employee if he/she
prevails in the action. This fee shifting provision makes wage and hour claims
especially attractive for plaintiffs’ attorneys. In addition, the FLSA includes a collective
action provision, which works like an opt-in class action mechanism, giving plaintiffs and
their attorneys greater leverage to litigate or force lucrative settlements. Courts now
see more collective actions brought under the FLSA than class action claims under
federal and state employment discrimination laws. For a District, what may appear to
be one disgruntled employee (or former employee) fighting over a few minutes a day of
compensation quickly can become an expensive problem, with a potential collective
action including numerous employees and former employees and the possibility of
paying the employees’ attorneys’ fees.

With the increase in collective actions and the possibility of significant liability, it is
vital that Districts understand the wage and hour rules and how they apply to their
workforce. Although potential liability cannot be completely eliminated, exposure can be
greatly reduced through focused compliance efforts. Compliance efforts should begin
well before the filing of a claim by an employee or former employee or an audit or
investigation by the USDOL or Pennsylvanian Department of Labor and Industry. If a
District thinks about wage and hour compliance only after a claim, complaint, or
investigation, the end result almost certainly will be unfavorable.

These materials provide a general overview of the wage and hour rules, with
specific emphasis on recent changes to their requirements and the most often

misunderstood and misapplied provisions.
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A. Overview of State and Federal Wage and Hour Laws

Conservation Districts must comply with a variety of both federal and state wage
and hour laws. Many of the federal and state wage and hour laws overlap and have
similar requirements, but the differences between the federal and state laws continue to
grow. In this section, we will list and briefly describe the principal federal and state
wage and hour laws.

1. Fair Labor Standards Act

Originally passed in 1938, the FLSA and its regulations establish federal
standards for minimum wages, overtime pay, recordkeeping, and child labor. In the
private sector, the FLSA applies to only those employers that are engaged in interstate
commerce and have certain minimum gross volumes of business. Regardless of their
dollar volume of business, however, the FLSA automatically covers federal, state, and
local government agencies. Thus, the FLSA applies to each Conservation District. The
FLSA'’s requirements will be discussed in detail below.

2. Pennsylvania Minimum Wage Act

The MWA is the state law companion to the FLSA. The MWA also establishes
minimum wage, overtime compensation, and recordkeeping requirements. The MWA
applies to any individual employed by an employer in the Commonwealth of
Pennsylvania.

Both the FLSA and MWA currently contain the same minimum wage rate (i.e.,
$7.25 per hour). Some of the MWA'’s overtime compensation requirements are identical
to the requirements of the FLSA. For example, the MWA has no companion to the

FLSA’s computer employee exemption. Thus, an employee may be exempt from the
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FLSA'’s overtime compensation requirement as an exempt computer employee.
Nevertheless, because the MWA does not contain a computer employee exemption, the
employer still may be obligated to pay the employee overtime compensation under state
law. In addition, a series of recent Pennsylvania Supreme Court decisions have
established a number of areas where the requirements of the MWA and FLSA differ,
with the MWA providing more rights and protections for employees than the FLSA does.
We will discuss each of the primary areas where federal and state overtime law differs
in the sections that follow.
3. Equal Pay Act

The Equal Pay Act of 1963 (“EPA”), an amendment to the FLSA, requires “equal
pay for equal work” for men and women. The EPA prohibits employers from
discriminating on the basis of sex in paying wages. Where male and female employees
for the same employer and at the same establishment perform work requiring equal
skill, effort, and responsibility, and under similar working conditions, it is a violation of
the EPA to pay female employees lower wages, unless the wage differential is due to
(1) a seniority system; (2) a merit system; (3) a production system which measures
earnings by quality or quantity of work; or (4) a differential which is based on a factor
other than sex (e.q., shift differential).

4. Pennsylvania Wage Payment and Collection Law

The WPCL is the state statute to enforce the payment of agreed upon wages and
fringe benefits. The WPCL does not establish an entitlement to wages, but only
provides a means to recover wages that are due under the “contract” of employment. In

addition, the WPCL (1) establishes deadlines for the payment of wages and fringe
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benefits that are earned; (2) defines the types of deductions that may be withheld from
the wages of employees; (3) requires certain notices to be provided to new hires; (4)
regulates payment of wages upon the termination of employment; and (5) contains a
comprehensive enforcement scheme. Under the WPCL, “wages” include all earnings,
regardless of the method by which they are calculated. Fringe benefits include
payments to ERISA plans, severance pay, vacation pay, holiday pay, guaranteed pay,
reimbursement for expenses, union dues, and other amounts paid pursuant to an
agreement between the employer and employee.

Reqular Paydays. Employers in Pennsylvania must pay all non-overtime

wages, other than fringe benefits and wage settlements, to employees on “regular”
paydays that are designated in advance by the employer. This payday may be
established by a written contract, the standards of the industry, or, if neither of these are
applicable, within 15 days from the end of the pay period. Once the payday is
established, the employer may not deviate from it without advance notice to employees.
However, overtime wages may be considered as wages earned in the next succeeding
pay period and may be paid at the same time as wages earned in that latter period.

Payment for fringe benefits, wage supplements, or deducted union dues must be
made within 10 days after such funds are required to be paid to the trust fund,
employee, or union or within 60 days after a proper claim is filed by the employee in
situations where no time for payment is specified.

Under the WPCL, employers must notify new hires as to the amount of wages to
be paid and the time and place of payment. Notice of these items may be

accomplished individually or through posting in a conspicuous place at the job site.
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Wage Deductions. The WPCL and its regulations permit deductions from pay

as required by law for the convenience of the employee. The following deductions are

permitted under the WPCL.:

(@)

(b)

(©)

(d)

()

(f)

(9)

(h)
(i)
)

Contributions to and recovery of overpayments under employee
welfare and pension plans subject to the Federal Welfare and
Pension Plans Disclosure Act;

Contributions authorized in writing by employees or under a
collective bargaining agreement to employee welfare and pension
plans not subject to the Federal Welfare and Pension Plans
Disclosure Act;

Deductions authorized in writing for the recovery of overpayments
to employee welfare and pension plans not subject to the Federal
Welfare and Pension Plans Disclosure Act;

Deductions authorized in writing by employees or under a collective
bargaining agreement for payments into the following:

(1) Employer operated thrift plans; and

(i) Stock option or stock purchase plans to buy securities of the
employing or an affiliated corporation at market price or less
provided such securities are listed on a stock exchange or
are marketable over the counter;

Deductions authorized in writing for payments into employee
personal savings accounts;

Contributions authorized in writing by the employee for charitable
purposes;

Contributions authorized in writing by the employee for local area
development activities;

Deductions provided by law;
Labor organization dues, assessments, and initiation fees;

Deductions for repayment to the employer of bona fide loans
provided the employee authorizes such deductions in writing;
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(k)  Deductions for purchases or replacements by the employee from
the employer of goods, services, rent, or similar items provided
such deductions are authorized by the employee in writing or are
authorized in a collective bargaining agreement; and

() Such other deductions authorized in writing by employees and as
deemed proper by the Department of Labor and Industry.

Termination from Employment. In the event that an employee is separated

from employment for any reason prior to the regular payday, the employer must pay any
outstanding wages to the employee no later than the next regular payday. Moreover,
the employer must make the final payment by certified mail if so requested by the
employee. An employer may not hold the final paycheck pending return of its property.
Likewise, an employer may not deduct from the final paycheck the cost of such
property, unless the employee has authorized this deduction in writing and the
deduction is for the benefit of the employee.

Non-Waiver Provision. Employees cannot waive their rights under the WPCL in

the absence of a bona fide dispute between the employee and the employer over
entitlement to wages. The WPCL specifically provides that no provision of the law can
be waived by a private agreement.

5. Direct Deposit

The Pennsylvania Electronic Funds Transfer Systems Act permits direct deposit
of wages, salaries, and commissions to an employee’s account in a bank, credit union,
or other financial institution only if an employee has made a written request for this form
of wage payment. Any agreement for direct deposit of wages must be reduced to
writing, must set forth the terms and conditions under which the fund transfers are to be

made, and must explain the method by which the employee may withdraw his/her
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request for direct deposit. The Act also prohibits the direct transfer of any earnings to

an account unless the party authorizing the transfer has received a separate written

record of the transfer at or prior to the time it is made.

B. Exemptions under the Fair Labor Standards Act

All employees covered by the FLSA are entitled to overtime pay of at least one
and one-half of their regular hourly rate for all hours worked in excess of 40 in any work
week, unless the employer can prove that the employee qualifies for one of the overtime
exemptions. Congress established exemptions from the minimum wage and overtime
requirements of the FLSA to provide some flexibility for employers when compensating
certain types of employees.

When determining whether an employee may properly be classified as exempt
from overtime requirements, employers must keep in mind that non-exempt treatment is
the “default” status under the FLSA and MWA. Courts and the U.S. Department of
Labor interpret the exemptions narrowly, and close calls often go to the employee and
against the employer in a claim for overtime compensation. An employer may treat an
employee as non-exempt and pay him/her overtime compensation, even if the
employee could qualify for exempt status. The reverse is not true; an employer may not
treat an employee as exempt if the employee does not meet the requirements of any of
the exemptions.

The FLSA minimum wage and overtime exemptions are divided into two general
categories: industry-specific exemptions and the “white collar” exemptions that apply to
any employer, regardless of industry. Because none of the industry-specific exemptions

apply to employees of Conservation Districts, we will spend the remainder of this
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section discussing the “white collar” exemptions and their application to District
employees.
1. White Collar Exemptions

The FLSA contains exemptions to the Act’s overtime and minimum wage
requirements for “bona fide” executive, professional, and administrative employees, and
for certain computer employees. To meet the requirements of these so called “white
collar” exemptions, an employer must prove that the employee (1) is paid on a salary
basis and (2) meets the duties test for the exemption at issue.

2. Payment on a Salary Basis

For an employee to be exempt from the FLSA under any of the white collar
exemptions, the employee generally must be paid on a “salary basis.” This seemingly
obvious element of the FLSA has caused substantial confusion. Failure to satisfy the
salary basis requirement converts otherwise exempt employees to non-exempt and
subjects the employer to potential backpay liability.

Under the FLSA, an employee’s receipt of a weekly salary is not necessarily
synonymous with payment on a salary basis. Payment on a salary basis requires
employers to pay exempt employees a pre-determined sum of money regardless of the
quality of work performed or the actual number of hours worked, subject to a few limited
exceptions.

For example, an employer may not reduce the salary of an exempt employee for
partial-day absences from work, unless the partial-day absence was covered by the
FMLA. Thus, if an otherwise exempt manager takes two hours off for a doctor’'s

appointment or a haircut, his/her salary cannot be reduced to reflect that absence.
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Such an adjustment violates the “salary basis” requirement and may result in a loss of
exemption for that employee.

An employer may make deductions from an exempt employee’s salary without
violating the salary basis rule only in the following limited circumstances:

e Deductions may be made when the employee is absent from work for a
day or more for personal reasons, other than sickness or accident (partial-
day absences must not result in a deduction).

e Deductions may be made for absences of one day or more caused by
sickness or disability if the deduction is in accordance with a “bona fide
sickness or disability plan.” For example, if an employer has a bona fide
sick leave program, and an exempt employee has exhausted all sick days,
deductions can be made for additional full day absences from work due to
sickness.?

e Employees on approved FMLA leave need not be paid for full or partial-
day absences.

e An employer is not required to pay the full salary in the employee’s initial
or terminal week of employment. Instead, the employer may pay a
proportionate part of an employee’s full salary for the time actually worked
in said weeks.

¢ Deductions may be made for unpaid suspensions of one or more full days
imposed in good faith for infractions of workplace conduct rules pursuant
to a written policy applicable to all employees.

e Deductions may be made for penalties imposed for infractions of “safety
rules of major significance.”

2 Note, however, than an employer can still implement partial-day deductions from an
employee’s leave allowance without jeopardizing salary status so long as the partial-day
deductions are not taken out of an employee’s pay. For example, if a salaried
employee is given ten days of sick leave per year, the employer will not affect the
exemption status merely by docking the sick leave allotment in 15-minute increments for
partial-day absences. In this situation, the employee’s actual pay is not affected, just
how much sick leave remains after a partial-day absence.

-31 -



In addition to these limited permissible deductions, an exempt employee need
not be paid for any workweek in which he/she performs no work. To qualify for no pay
in a workweek, the employer must ensure that the employee performs no work
whatsoever, including work from home such as checking emails or calling into the office
to check messages. For certain employees, completely prohibiting work in a work week
may be practically impossible.

Keep in mind that paying an employee on a salary basis does not, by itself,
gualify the employee as exempt. To be exempt, the employee’s compensation must
meet the salary basis test, and the employee must meet one of the duties tests. Paying
an employee on a salary basis only gets an employer half-way to meeting an
exemption. The duties test is often the more onerous half of the exemption
determination.

3. Executive Employees

“Bona fide” executive employees are exempt from the minimum wage and
overtime provisions of the FLSA so long as the following requirements are met:

Q) The employee must be paid a salary of at least $684 per week;

(2) The employee’s primary duty must be managing the enterprise, or

managing a customarily recognized department or subdivision of the
enterprise;

3) The employee must customarily and regularly direct the work of at least
two or more other full-time employees or their equivalent; and

(4) The employee must have the authority to hire or fire other employees, or
the employee’s suggestions and recommendations as to the hiring, firing,
advancement, promotion, or any other change of status of other
employees must be given particular weight.
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“Managing” includes duties such as hiring, firing, directing and evaluating
employees, setting rates of pay, determining work techniques, and determining
appropriate levels of supplies and merchandise. “Two or more employees” means two
or more full-time employees or their equivalent, such as one full-time employee and two
part-time employees who all together work 80 hours per week. Employees may not be
“shared,” however, to meet this requirement (i.e., two supervisors cannot both count the
same two employees for the purpose of the exemption). It should also be noted that the
executive employee does not actually need to be present at the work site for the entire
period of time that the other employees are working in order to supervise them.

Often, the issue of most significance when determining whether the executive
exemption will apply, is the employee’s “primary duty.” For example, a working
supervisor may spend a majority of his/her time engaged in non-supervisory work.
Nevertheless, the employee is responsible for managing a division of the employer, has
the authority to hire and fire, and directs the work of at least two employees. In the
majority of such situations, courts have held that the “primary duty” consists of
management as opposed to non-supervisory work.

4, Administrative Employees

The administrative exemption generally is used for employees who lack
supervisory duties but serve in high-level administrative roles. In order to meet the
administrative employee exemption, an employee must:

Q) be paid a salary of at least $684 per week;

(2) perform office or non-manual work directly related to management
operations; and
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(3)  exercise discretion and independent judgment with respect to matters of
significance in the performance of these job duties.

Thus, the administrative exemption only will apply where the primary duty is
office or non-manual work directly related to management policies or general business
operations and requires the exercise of discretion and independent judgment with
respect to matters of significance.

Office or non-manual work directly related to management policies or

general business operations. The Department of Labor draws a distinction between

work that is directly related to management policies or business operations and mere
“production work.” Although certain work may require the exercise of frequent
discretion and independent judgment and may be extremely important to an employer,
the administrative exemption will not apply if the work is not directly related to
management policies or business operations, as opposed to providing the “product”
offered by the employer.

The exercise of discretion and independent judgment with respect to

matters of significance. Nearly every employee exercises some degree of discretion

and independent judgment in the performance of his/her daily activities. In order to
qualify for the administrative exemption, however, the employee must exercise such
discretion and independent judgment with respect to significant management policies or
general business operations. An employee performing routine clerical duties is not
performing work of substantial importance to the management or operation of the
business even though he/she may exercise some measure of discretion in judgment as

to the manner in which the employee performs his/her clerical tasks.
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It should also be noted that the discretion and independent judgment exercise
must be real and substantial. The courts and Department of Labor will look to what the
employee actually does, not what duties are listed on a job description, when
determining whether this prong of the duties test is met.

5. Professional Employees

“Learned” professional employees are also exempt from the minimum wage and
overtime requirements of the FLSA if they meet the following test:

Q) The employee must be paid a salary of at least $684 per week;

(2)  The employee’s primary duty must be the performance of work requiring
advanced knowledge, defined as work which is predominantly intellectual
in character and which includes work requiring the consistent exercise of
discretion and judgment;

(3) The advanced knowledge must be in a field of science or learning; and

(4)  The advanced knowledge must be customarily acquired by a prolonged
course of specialized intellectual instruction.

As with all white collar exemptions, whether an individual satisfies the
requirements of the professional exemption is dependent upon the facts of the given
case. Itis a misconception to believe that an individual’s title or degree is determinative
of his/her professional status under the FLSA. For example, salaried registered nurses
traditionally are considered exempt as learned professionals. Of course, if a registered
nurse serves primarily in a clerical capacity, his/her work duties would not require the
possession of an advanced degree or the exercise of discretion and independent
judgment. In such a case, the nursing degree would be irrelevant in determining
exempt status. Likewise, the extent to which a position requires post-high school

education can be dispositive with respect to the professional exemption. Keep in mind,
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however, that, as discussed above, a four-year college degree does not automatically

guarantee application of the professional exemption.

6.

Computer-Related Employees

To qualify for the computer employee exemption, the following tests must be met:

(1)

(2)

®3)

The employee must be compensated either on a salary or fee basis (as
defined in the regulations) at a rate not less than $684 per week or, if
compensated on an hourly basis, at a rate not less than $27.63 an hour;

The employee must be employed as a computer systems analyst,
computer programmer, software engineer, or other similarly skilled worker
in the computer field performing the duties described below;

The employee’s primary duty must consist of:

(@)

(b)

()

(d)

the application of systems analysis techniques and procedures,
including consulting with users, to determine hardware, software, or
system functional specifications;

The design, development, documentation, analysis, creation,
testing, or modification of computer systems or programs, including
prototypes, based on and related to user or system design
specifications;

The design, documentation, testing, creation, or modification of
computer programs related to machine operating systems; or

A combination of the aforementioned duties, the performance of
which requires the same level of skills.

As noted above, the Pennsylvania Minimum Wage Act and its regulations contain

no companion to the federal computer employee exemption. Thus, an otherwise

exempt computer employee still may be entitled to overtime compensation under the

state law. If an employer has a computer employee that meets the federal exemption,

the employer should examine whether the employee also qualifies for another white

collar exemption, such as the administrative or professional exemption, that is also

recognized by state law. If the employee in question would not qualify for any other
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exemption, the employer may be liable for unpaid overtime compensation under the
state MWA.
7. Highly Compensated Employee Exemption

To qualify for the highly compensated employee exemption, the employee must
perform office or non-manual work and be paid total annual compensation of $107,432
or more (which must include at least $684 per week paid on a salary or fee basis), so
long as the employee customarily and regularly performs at least one of the duties of an
exempt executive, administrative, or professional employee identified in the exemptions’
standard tests. This exemption may cover any highly compensated employee who
does not fit cleanly within any of the traditional white collar exemptions.

Unfortunately, the state MWA contains no companion highly compensated
employee exemption. Thus, unless the employee also meets one of the other white
collar exemptions, the employer may be required to pay the employee overtime
compensation, even though he/she qualifies for the FLSA exemption.

8. Independent Contractors

Coverage under both the FLSA and MWA is afforded only to “employees” of a
covered employer. The protections of the FLSA and MWA do not apply to true
independent contractors. When determining FLSA coverage, courts look to the
“economic reality” of the situation rather than traditional common law concepts of
employee or independent contractor. To establish that an employment relationship
exists, the individual must show that, based upon the totality of the situation, he/she is
economically dependent on the alleged employer. Relevant factors in the economic

reality analysis include:
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) the degree of control exercised by the alleged employer over the work
performed;

. the alleged employee’s opportunity for profit or loss depending upon his
managerial skill;

. the alleged employee’s investment in equipment or materials;

) whether the service rendered requires a special skill;

. the degree of permanence of the working relationship;

o whether the service rendered is an integral part of the alleged employer’s
business.

Generally, the FLSA applies a very narrow definition of independent contractor.
Again, close calls generally result in a finding that the individual is an employee, not an
independent contractor.

C. Wage and Hour Requirements for Non-Exempt Employees

Unfortunately, determining whether an employee qualifies for an overtime
exemption is not the only wage and hour issue employers must consider. Even after
concluding that an employee is not exempt and entitled to overtime compensation,
many pitfalls remain before wage and hour law compliance is achieved. The remainder
of this section will address common overtime compensation issues and missteps made
by employers.

1. What are “Hours Worked?”

The FLSA generally requires that non-exempt employees receive at least the
statutory minimum wage for each hour that the employee is “suffered or permitted to
work.” “Hours worked” also have great significance in overtime situations, because
employees must be paid overtime for all “hours worked” in excess of forty in any given

workweek. The mere fact that an employer did not specifically request an employee to
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work during a particular period (e.g., during lunch break, at home, etc.) does not
necessarily mean that the time worked is not compensable. The FLSA regulations
provide as follows:

Work not requested but suffered or permitted is work time.

For example, an employee may voluntarily continue to work

at the end of the shift. He may be a pieceworker, he may

desire to finish an assigned task or he may wish to correct

errors, paste work tickets, prepare time reports or other

records. The reason is immaterial. The employer knows or

has reason to believe that he is continuing to work and the

time is working time.
29 C.F.R. § 785.11. Work performed away from the job site, including work performed
at home, also constitutes “hours worked” if it otherwise meets this standard. Many of
the recent court decisions under the FLSA involve situations where an employer “knew
or should have known” that its employees were working but did not pay them for this
time.

The Department of Labor’'s Wage and Hour Division has promulgated detailed
regulations regarding the types of activities for which an employee must be
compensated and those which are non-compensable. As a general matter, an
employee always must be compensated for all time spent performing the “principal
duties” of his/her job if the employer knows or has reason to believe that work is being
performed. It is when employees engage in “incidental” activities, such as travel time,
on-call time, and job-related training, that problems most frequently arise.

a. Preliminary and Finishing Activities
The courts have defined hours worked as all the time an employee “is

necessarily required to be on the employer’s premises, on duty, or at a prescribed

workplace” when the time is spent for the benefit of the employer. Using this test,
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courts have established that pre-work and post-work activities are compensable if they
are an “integral” and “indispensable” part of the employee’s principal activities. If the
pre-work and post-work time is “insubstantial and insignificant,” it falls within the de
minimis exception and need not be included as hours worked.

Example: A chemical worker who must change into special
protective clothing on the employer’s premises prior to
beginning his/her job normally should be compensated for
this time. On the other hand, if the employer merely
provides a dressing room for its employees’ convenience,
changing time at the beginning and end of the work day
generally is not considered compensable.

b. Waiting or On-Call Time
The same general test applies to determine whether waiting or “on-call” time is
compensable. Many employers realize significant wage savings by placing certain
employees on “standby” or “on-call” status. Wage and hour regulations generally do not
limit the number of hours that an employer may require an employee to be on call.
However, the regulations do specifically limit the restrictions that an employer may place
on an employee who is on call. Failure to observe these restrictions may convert
otherwise non-compensable “on-call time” into compensable “hours worked.”
With respect to on-call time, the regulations provide:
An employee who is required to remain on call on the
employer’s premises or so close thereto that he cannot use
the time effectively for his own purposes is working while “on
call.” An employee who is not required to remain on the
employer’s premises but is merely required to leave word at

his home or with company officials where he may be
reached is not working while on call.

29 C.F.R. 8§ 785.17 (emphasis added).
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The majority of cases regarding on-call time address the issue of whether an
employee who is “on call” is able to “use his time effectively for his own purposes.”
Employers who place employees “on call” must therefore be careful not to place such
restrictions on the employees that the on-call time would be deemed compensable
hours worked. Where the conditions placed on the employee’s activities are so
restricted that the employee cannot use the time effectively for personal pursuits, such
time spent on call is compensable. Factors courts consider when determining whether

an employee is free to engage in personal pursuits include:

) required response time;

o use of a pager to ease restrictions;

o ability to trade on-call shifts;

) excessive geographic limitations;

. personal activities in which employees can engage despite the

restrictions; and
. frequency of calls.
C. Travel Time

The FLSA establishes that, absent a contract or custom to the contrary, ordinary
home-to-work and work-to-home travel is not considered worktime and is not
compensable. Conversely, an employee’s travel time “as part of his principal activity,
such as travel from job site to job site during the workday,” is treated as compensable
hours worked. The FLSA regulations, therefore, make a distinction between normal
daily commuting time, which is generally not compensable, and travel “all in the day’s

work” during the course of a workday, which is typically compensable.
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Travel time spent on special one-day assignments away from work, such as trips
to another city, is generally compensable when the trip is taken for the employer’s
benefit. The FLSA regulations treat travel on one-day trips “as an integral part of the
‘principal’ activity which the employee was hired to perform on the workday in question.”
In most situations, an employer need not compensate non-exempt employees for all
travel time spent on a one-day trip. Typically, an employee will leave his/her home and
travel to an airport or train station to take the trip. The regulations treat the time spent
commuting to the airport and back as part of the non-compensable “home-to-work”
category. Thus, even on day trips, an employer generally may deduct from the
compensable hours worked the time the employee would have spent commuting from
home-to-work and work-to-home on a typical day. Of course, the usual meal time would
also be deductible.

Special rules apply to overnight travel for non-exempt employees. Unlike one-
day trips, an employer may not need to compensate employees for all travel time
(minus the home-to-work time) on an overnight trip. Instead, employees must be
compensated for all hours actually worked on the trip and all travel time that “cuts
across the employee’s workday.” If the employee typically works from 9 a.m. to 5 p.m.,
the employee must be compensated for travel time that falls within that time period,
even if the travel occurs on a weekend or other day the employee typically does not
work. If the employee travels outside of his/her normal working hours during a multi-day
trip, the employer need not compensate the employee for that time spent traveling if the
employee is riding as a passenger in a car, bus, airplane, train, etc. during that time. If

the employee is actually driving during the travel outside the normal working hours, the
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employee must be compensated for the travel time. As with one-day trips, regular meal
periods need not be counted.
d. Meetings and Training Programs
Attendance at lectures, meetings, and training programs counts as compensable
hours worked unless (1) attendance is outside normal working hours, (2) attendance is
voluntary, (3) the lecture, meeting, or training is not directly related to the employee’s
current job assignment, and (4) no work of value to the employer is performed at the
lecture, meeting, or training.
e. Meal Periods and Breaks
Rest periods of 5 to 20 minutes are considered compensable hours worked.
Meal periods during which an employee is “completely relieved of duty for the purpose
of eating regular meals” do not count toward hours worked. Id. 8 785.19. Generally, an

employee must be given 30 minutes or more and must be completely relieved of his/her

duties for a period to qualify as a bona fide meal period. Id.

f. Vacation, Holidays, Sick Days, and Other Non-Working
Time

If an employer provides employees with time off (paid or unpaid), time spent by
an employee on such leave need not be counted as “hours worked” for purposes of
determining whether the employee has worked overtime in any given week.

g. Hours Worked Under the Pennsylvania Minimum Wage
Act

In July 2021, the Pennsylvania Supreme Court issued a monumental decision
that fundamentally altered the concept of “hours worked” for overtime and minimum

wage purposes under the state MWA. In In Re: Amazon.com, Inc., the Court held that
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compensable hours worked under the PMWA for minimum wage and overtime pay
purposes include any of four categories of time:

e time during which the employer requires an employee to be on the
employer’s premises;

e time during which the employer requires an employee to be on duty or to
be at the prescribed workplace;

e time spent in traveling as part of the duties of the employee during normal
working hours; and

e time during which an employee is employed or permitted to work.

This definition is broader than the definition of hours worked under the FLSA and
creates potential liability risk for Pennsylvania employers who focus their compliance
efforts only the FLSA'’s test. In addition, the Court confirmed in this decision that, unlike
the FLSA, there exists no de minimis exception to the hours worked requirements under
the MWA. These two holdings create another incentive for employers to review their
pay practices to ensure that they are accurately capturing and paying for all hours
worked by non-exempt employees.
2. Paying Overtime Compensation under Federal and State Law

The FLSA and MWA generally require that non-exempt employees be paid an
overtime rate of not less than one and one-half times their “regular rate” for all “hours
worked” over 40 hours in any workweek. For payroll purposes, an employer may begin
the workweek on any day of the week and any hour of the day but must be consistent.
Employers may not change the starting time of a workweek to evade the overtime
requirements of the FLSA.

As a general rule, an employer must consider each work week separately when

calculating overtime earnings. If the employer establishes a two-week pay period, it
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generally may not average the number of hours worked by an employee in both weeks
to determine the employee’s overtime compensation.

Example: A District pays its hourly employees every other

Monday. An employee works 41 hours during the first work

week of the pay period and only 8 hours during the second

work week. In calculating the employee’s earnings, the

employer must recognize the one hour of overtime worked

during the first week and pay the employee time and one-

half for this hour. This 41st hour may not be rolled into the

second week for purposes of avoiding overtime pay.
Unless an employee’s “hours worked” exceeds 40 hours in a given work week, overtime
IS unnecessary.

a. “Regular Rate of Pay” Defined
Although the FLSA does not require employers to pay non-exempt employees on

an hourly basis, overtime earnings must be calculated on the basis of an employee’s
“regular hourly rate of pay.” An employee’s “regular rate” is determined by dividing the
total remuneration for employment in a work week by the total number of hours worked.
This regular rate must include all remuneration for employment, including shift

differentials, commission payments, and board and lodging. Thus, an employee’s

regular rate may differ from his/her stated hourly rate of pay. The regular rate does not

include:

. payments made by an employer on behalf of an employee to a bona fide
profit sharing, thrift, or savings plan;

. irrevocable contributions made by an employer pursuant to a bona fide
plan for providing retirement, life, accident, or health insurance;

) pay for time spent on vacation, holiday, iliness, layoff, or any other periods
when the employee is not at work;

. gifts and holiday or special occasion bonuses;
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) bonuses paid at the discretion of the employer and not pursuant to any
agreement or promise to the employee;

. reimbursements for expenses incurred by an employee while carrying out
his/her job; and

. “premium pay” in excess of time and one-half the employee’s hourly rate

for work performed on weekends, holidays and other special occasions.

However, if the premium rate is less than time and one-half the

employee’s hourly rate, the premium must be included in determining the

employee’s regular rate of pay.
Payments in these categories must generally meet a variety of strict requirements set
forth in the regulations to qualify for exclusion from the regular rate calculation.

Bonuses. An employer must include non-discretionary bonuses and incentive

pay when determining an employee’s regular rate. Such bonus payments must be
included in the regular rate determination, even if the employee will not receive the
bonus until later and even if the regular rate must be retroactively adjusted after the
amount of the bonus is determined. In order to qualify for exclusion as a discretionary
bonus, the employer must retain complete discretion over the fact and amount of
payment. If the employer promises or announces in advance that a bonus will be paid,
no such discretion exists.

Bonuses which are announced to employees to induce them

to work more steadily or more rapidly or more efficiently or to

remain with the firm are regarded as part of the regular rate

of pay. Attendance bonuses, individual or group production

bonuses, bonuses for quality and accuracy of work, bonuses

contingent upon the employee’s continuing in employment

until the time that payment is to be made and the like are in

this category.
29 C.F.R. § 445.211 (c).

Example: (Non-Exempt Hourly Employee/40 Hour Work

Week) A District pays its hourly employees at the rate of
$10.00 per hour. However, each employee is promised a
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$5.00 bonus for each week in which he/she has perfect
attendance. Because this bonus is not “discretionary,” it
must be included in the employee’s total wage earnings for
each week in which it is earned in determining the
employee’s regular rate of pay. Assuming an employee
receives the bonus in a week during which he/she worked 50
hours, his/her “regular rate” would be calculated as follows:
$500.00 (straight earnings) + 5.00 (bonus) + 50 hours
worked = $10.10. The employee should be paid an overtime
premium equaling one-half times his regular rate ($10.10 per
hour) for each of his ten overtime hours. The employee’s
total weekly earnings may be calculated as follows: $500
(straight earnings) + (10 overtime hours x ¥2 x $10.10 =
$50.50) + ($5.00 bonus) = $555.50 total weekly earnings.

Only bonuses that are completely discretionary and not paid pursuant to any
prior agreement or arrangement, such as a holiday bonus, may be excluded from the
regular rate computation. Discretionary bonuses that are given on a regular basis may
appear to be part of the employee’s regular pay and pose problems in the event of an
employee complaint and/or a Wage and Hour Division investigation. Thus,
discretionary bonuses should be used with caution and only given if the employer has a
written policy clearly stating that the bonuses are not guaranteed and may be
discontinued at any time.

Despite the general exclusion of expense reimbursement from the regular rate
calculation, per diem payments to non-exempt employees, such as travel and
temporary living expenses, must be included in the regular rate if the per diem is not
reasonably related to expenses incurred by the employee. Employers should ensure
that non-exempt employees provide documentation when seeking reimbursement for

work-related travel and temporary living expenses.

Different Pay Rates. With respect to employees who receive different pay rates

for different types of work, the federal wage and hour regulations provide two
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permissible methods of calculating the regular rate for overtime purposes. The usual
method is to use the weighted average of the two rates to determine the regular rate.
The other method is to calculate overtime on the basis of the regular rate for the type of
work being performed during the overtime hours. Employers may use this second
method to calculate the regular rate only by prior agreement with the employee.

Premium Pay Credits. The FLSA allows an employer to credit three specific

types of extra compensation against any overtime it owes an employee:

) extra compensation at least one and one-half of the employee’s regular
rate for hours works in excess of daily or weekly standards (for example,
premium pay for hours exceeding 8 or 12 in a day or 35 hours in a week);
or

. extra compensation at least one and one-half of the employee’s regular
rate for work on Saturdays, Sundays, holidays, or other “special days”; or

. “clock pattern” premium pay at least one and one-half of the employee’s
regular rate where extra compensation is paid for work outside the basic
workday or work week (for example, premium pay for work performed
outside the normal 8 a.m. to 5 p.m. workday).

If an employer provides premium payments in any of the manners described
above, these payments need not be included in the “regular rate” for overtime
calculation. In addition, the extra compensation can be credited to any overtime owed
the employee. Conversely, any premium payment that falls outside the three categories
described above must be included in the employee’s regular rate of pay and cannot be
credited to any overtime obligations. Thus, premium pay for “undesirable hours” cannot
be counted to overtime and must be included in an employee’s regular rate.

b. Compensatory Time

One of the most frequently misunderstood wage and hour concepts is

“compensatory time.” If an employer’s pay period is longer than one week, it may be
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possible to control the amount of overtime wages paid by granting employees time off in
lieu of overtime. Under a time-off plan, an employer gives an employee time off in one
work week to offset overtime hours worked in a previous work week. However, such
plans are only lawful for private employers if three requirements are met: (1) all

compensatory time off must be used during the same pay period in which it is accrued,

(2) compensatory time off must be granted at a rate of one and one-half times the

number of overtime hours worked; and (3) affected employees should be informed of
the plan prior to its implementation.

Example: A District pays its non-exempt employees every
other week. One employee is paid $10.00 an hour and
usually receives $800.00 gross pay at the end of each two
week pay period. During the first week of a pay period this
employee works 44 hours. In order to avoid additional wage
costs due to the four hours of overtime worked, the employer
may grant the employee six hours (1 1/2 x 4) compensatory
time off with pay during the second work week of the pay
period. Atthe end of the pay period, the employee’s
earnings are calculated as follows:

First Week Straight Time Earnings: 40 x $10.00 per hour = $400.00
First Week Overtime Earnings: 4 x$15.00 per hour = $ 60.00
Second Week Earnings: 34 x $10.00 per hour = $340.00

TOTAL $800.00

Special amendments to the FLSA allow the use of compensatory time off in lieu
of overtime compensation for employees of a public agency that is a state, a political
subdivision of a state, or an interstate governmental agency. Comp time is earned at a
rate of at least 1.5 hours for each hour worked for which overtime otherwise would be
paid. In order to employ a comp time system, an agreement or understanding (we
suggest a written agreement) must be reached with affected employees or their

representative before the work is performed.
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Employees involved in public safety, emergency response, or seasonal activities
may accrue to a maximum of 480 comp time hours (i.e., 320 straight time hours x 1.5).
Others may accrue only to a maximum of 240 hours (i.e., 160 straight time hours x 1.5).
Once an employee would exceed these maximums, he/she must either use comp time
or receive overtime compensation in lieu of further comp time. Accrued, unused comp
time also must be paid upon termination.

D. Wage and Hour Self-Audit

In light of the many risks presented by the wage and hour laws, employers
should carefully review of their wage and hour practices, and in many circumstances a
full blown “self-audit” will be appropriate. The scope of the project will depend upon the
situation. As with most important employment practices, an employer should consider
consulting with its attorney during the self-audit process, as numerous legal questions
may arise (application of exemptions, “hours worked,” “regular rate,” etc.). Typically,

employers should consider the following issues during a wage and hour self-audit:

o Are all independent contractors properly classified?
. Are all exempt employees properly classified?
. Do the job duties and responsibilities qualify for the exemption?
. Are exempt employees paid on a salary basis and in a manner that

meets the applicable minimum salary requirements?

o Do the employer’s policies improperly call for deduction of pay based upon
quality or quantity of work?

o Are all non-exempt employees properly compensated?
. Does the employer properly account for all hours worked?
. Volunteer activities
) Waiting or on-call time
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. Break periods
o Meetings and training
o Travel time
. Remote work
o Unauthorized work
o Is overtime pay properly calculated?
) Is all applicable compensation included in the “regular rate”?
. Are any overtime pay plans properly applied and administered?

V. Employee Medical Issues, Attendance, and Leave Rights

Under the Americans with Disabilities Act (“ADA”) and Pennsylvania Human
Relations Act (“PHRA”), it is unlawful to discriminate against a qualified individual with a
disability. Only employees who can perform essential job functions are protected by the
ADA/PHRA. To gain protection of the ADA/PHRA, an employee must be a “qualified
individual with a disability” as defined by the law. An individual with a disability who
meets the skill, experience, education, and other job-related requirements of a position
held or desired (i.e., job prerequisites), and who, with or without reasonable
accommodation, can perform the essential functions is protected by the law. Where an
employee does not meet job-related requirements for a position, he/she may not be
protected.

“Disability” is defined by the ADA as (1) a physical or mental impairment that
substantially limits one or more major life activities, (2) having a record of such
impairment, or (3) being regarded as having such an impairment. Major life activities
include the important day-to-day elements of life and have been held to include; caring
for oneself, walking, seeing, hearing, speaking, breathing, learning, interacting with

others, and working. The determination of whether an individual has a substantial
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limitation of a major life activity must be made with reference to the effect of prescription
drugs or other mitigating measures.

Courts and/or the EEOC have found that the following circumstances or
conditions are not disabilities:

e simple physical characteristics, like eye or hair color, height or weight within
normal ranges, left-handedness, or stupidity if it is not caused by a mental or
psychological disorder;

e poverty;

e pregnancy, although infertility may be a disability;

e prison record; or

e drug or alcohol use on the job or in a manner that affects job performance.

If a disability exists and the employer has sufficient notice of a need for
accommodation, then both parties have a duty to participate in the interactive process to
determine whether a reasonable accommodation can be provided. An employer has
sufficient notice if it knows that an employee may need an adjustment or change at work
for a reason related to a mental or physical impairment. Employees need not mention
the ADA or PHRA or specifically request a “reasonable accommodation” in order to
provide adequate notice. Moreover, courts have consistently held that employers may
not require a written request for accommodation in order to trigger ADA/PHRA
obligations. Accommodation requests may be made by a family member, friend,
healthcare professional, or other representative, and the employer’s prior knowledge of
the employee’s condition must be taken into account in determining whether
ADA/PHRA obligations have been triggered. On the other hand, courts have also been

fairly consistent in holding that an employer’s mere knowledge of a condition is not
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enough and that the employee must take some affirmative steps to make clear that
some assistance is needed.

Both parties have an obligation to participate in the interactive process once
notice is given. An employee who fails to provide requested information or refuses to
discuss potential accommodations is responsible for the breakdown of the interactive
process and cannot later claim that the employer unlawfully failed to provide an
accommodation. On the other hand, if the employer fails to adequately communicate
with the employee or to consider the employee’s proposed accommodations, the
employer could later be faulted if a reasonable accommodation is not provided.

A reasonable accommodation is any modification or adjustment to a job, an
employment practice, or the work environment that makes it possible for an individual
with a disability to enjoy an “equal employment opportunity.” An “equal employment
opportunity” means an opportunity to attain the same level of performance or to enjoy
equal benefits and privileges of employment as are available to similarly-situated
employees without a disability.

After obtaining necessary information from the employee and/or the employee’s
healthcare provider, employers should typically consider reasonable accommodations in
the following order:

Q) Is there any reasonable accommodation which would enable the
employee to regularly perform the essential functions of the current
position (i.e., elimination of marginal functions, change in schedule,
modifications to the manner in which the work is performed, assistance
devices, etc.)?

(2) Can the employee perform the essential functions of any available vacant

position for which they are qualified, with or without a reasonable
accommodation?
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(3) Would a leave of absence of a reasonable duration allow the employee to
perform the essential functions of the job or any vacant position for which
they are qualified?

The obligation to provide a reasonable accommodation does have limits, and
employers need not provide an accommodation that would impose an undue hardship.
Generalized conclusions will not suffice to support a claim of undue hardship. Instead
undue hardship must be based upon an individualized assessment of current
circumstances that show that a specific reasonable accommodation would cause
significant difficulty or expense.

If there is no reasonable accommodation which would enable the employee to
perform the essential functions of the job, then the employee is not a “qualified
individual” and is not entitled to protection under the ADA/PHRA. Thus, in order to
prove a claim under the ADA/PHRA, a plaintiff must demonstrate that he can perform
the essential functions of the position held or sought with or without a reasonable
accommodation. In this respect, the employer’s reasonable accommodation obligation
is incorporated into the analysis of whether the employee is otherwise qualified.

Mental health issues (e.q., depression, anxiety, PTSD, etc.) can present some of
the most challenging employee accommodation situations for employers. Employees
increasingly raise mental health issues as the basis for an accommodation request. Itis
important to remember that mental conditions are treated in the same manner legally as
physical ailments and conditions. For both physical conditions and mental health
issues, it typically is not appropriate for employers to challenge the validity of medical

opinions offered on the existence or severity of mental health issues.
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For these reasons, employers should approach mental health issues in the same
manner as accommodation situations involving physical conditions. In most situations,
employers will need to accept the information provided by the employee’s health care
provider and determine whether accommodations can be provided consistent with that
information to allow the employee to perform the essential functions of the position.

Employee medical issues frequently present themselves in the context of
attendance issues and requests for leaves of absence. While employers generally can
require regular attendance as an essential function of the job, employers may need to
excuse absences and grant leaves of absence under the ADA and/or the Family and
Medical Leave Act (“FMLA").

When an employee is missing significant amounts of work time for unknown
reasons, it can be advisable when addressing the attendance issue to ask the employee
if he/she needs any assistance in meeting the employer’s attendance expectations. If
an employer learns that all or many of the absences are due to a medical issue, the
employer may need to engage in the interactive process with the employee to obtain
information to determine whether an accommodation may be needed. In such
situations, the employer also should determine if the employee may be eligible for
FMLA-protected leave.

The FMLA provides for up to 12 weeks of job-protected leave in a 12-month
period for eligible employees who work for covered employees. If an employee cannot
return to work at the end of the 12-week FMLA leave period for a leave due to the
employee’s own medical condition, the employer should engage in the interactive

process at the end of the FMLA leave period, as additional leave could constitute a
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reasonable accommodation under the ADA. For employers not covered by the FMLA
(or for an employee of a covered employer who is not eligible for FMLA leave), leave
may constitute a reasonable accommodation under the ADA.

Additional information regarding the interplay of FMLA and ADA requirements
with employer attendance policies can be found in Section V.E below.

V. Key Employment Policies and Policy Reviews and Updates

Good and complete employment policies and procedures provide the framework
for consistency, ensure legal compliance, set appropriate employee expectations and
standards, and serve as a good resource for supervisors and managers. They are of
great importance and require due care in drafting and diligence in application. Having
strong policies and procedures that are published and followed can eliminate a fair
share of unnecessary employment crises.

It is essential that Districts develop and consistently apply appropriate workplace
policies and procedures. Districts should issue an employee handbook or manual
informing employees of the applicable policies. It is generally advisable to obtain a
signed acknowledgement from each employee, indicating that the handbook has been
read and understood.® It also is important that the handbook contain an appropriate “at-
will” disclaimer, which indicates that the handbook is intended as information concerning
the employer’s policies and procedures and that nothing contained in the handbook
creates an enforceable contract of employment for any specified period of time. Where

appropriate, the handbook should state that all employees are employed at-will and may

3 With more employers moving to paperless workplaces when possible, employee
handbooks and acknowledgement forms can be maintained and distributed in electronic
form.
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be terminated at any time and for any reason. Of course, different rules will apply for
those Districts with a union-represented workforce.

Most policies and procedures relating to employment matters will differ
depending upon the culture of the specific employer. It is important that each District
recognize the unique nature of its workforce, its culture, and the history of its
relationship with its employees when developing or modifying employment policies.
Quite simply, one size does not fit all for many employment policies!

There are, of course, certain provisions that must be included, and others that
must be avoided. These materials will cover a few of the most significant policies which
typically should be included in an employee handbook or manual and a few which
should be considered.

A. At-Will Employment Acknowledgment

The first thing that an employee handbook or manual should contain is not a
policy, but rather a disclaimer to protect the employer against possible mischief caused
by the handbook itself. As a general rule, all employment in Pennsylvania is presumed
to be “at-will,” meaning that either party can terminate the relationship at any time for
any reason or even for no reason, with or without any advance notice. A handbook
certainly should be drafted to ensure that an employee’s “at-will” status is not altered.
Thankfully, Pennsylvania does not require much effort to ensure that the handbook
does not affect the at-will status.

The best synopsis of Pennsylvania case law addressing employee claims that a
handbook limits an employer’s ability to terminate the employment relationship is this: If

you have a good “disclaimer statement” in your handbook, you should be just fine.
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Disclaimer language should expressly state that the terms of the handbook are not
intended to be a contract for employment, but rather that the handbook is a general
statement of District policy. The disclaimer also should indicate that unless the
employee has an express contract for employment stating otherwise, all employees are
employed at-will, meaning that either the District or the employee may terminate the
employment relationship at any time, for any reason, with or without notice. Finally, the
disclaimer should also mention that the District may change the terms of the handbook
from time to time.

That said, a handbook that clearly disclaims any intent to modify the at-will
employment relationship can still create a legal entittement to a particular benefit. Even
when an employee handbook specifically states that the employment relationship is
at-will, the employer’'s communication in the handbook of certain rights may constitute
an offer of a contract for employment on those terms, which the employee may accept
by continuing to perform the duties of his/her job. For example, if a handbook states
that employees working at least 36 hours per week for a period of at least 90 days will
be treated as full-time employees for purposes of certain benefits, an employee
classified a part-time but who meets this definition in practice may have a legal claim for
the full-time benefits outlined in the handbook.

Courts are likely to hold an employer to a promise or statement made in a
handbook, even if the handbook clearly states that it is not a contract. Although this

conclusion may trouble some employers, the solution is simple: Do not make a promise

or statement in the handbook that you will not comply with. A well-drafted handbook

should not create the type of unforeseen consequences outlined in the example above.
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To avoid this problem, an employer simply needs a well-drafted, regularly utilized
handbook that accurately states the employer’s intentions and is modified promptly
when those intentions change.

B. Equal Employment Opportunity Policies

After the at-will employment/“not a contract” disclaimer, the first policy in the
handbook should be the employer's Equal Employment Opportunity (‘EEO”) Policy. By
stating at the start of the handbook that the employer does not discriminate with respect
to any employment decision on the basis of any protected trait, the employer
demonstrates that compliance with federal, state, and local employment discrimination
laws is a high priority for the organization. We suggest an EEO Policy for Pennsylvania
employers modeled on the following:

is an Equal Employment Opportunity
employer that does not discriminate on the basis of race,
color, religion/creed, sex, sexual orientation, gender identity,
disability, marital status, age, pregnancy, national origin,
ancestry, genetic information, possession of a General
Education Development Certificate as compared to a high
school diploma, veteran status, or any other characteristic
protected by the applicable federal, state, or local laws. This
commitment applies, but is not limited, to decisions made
with respect to hiring, placement, compensation, benefits,
promotions, demotions, transfers, terminations, layoffs,
return from layoffs, administration of benefits, and all other
terms and conditions of employment. Likewise, employees
are responsible for respecting the rights of their co-workers,
as we must all work together to ensure continued success.

C. Discriminatory Harassment Policies

To facilitate a workplace free from discriminatory harassment and to minimize
legal liability under federal and state anti-discrimination laws, Districts should develop

and communicate policies against discriminatory harassment in the workplace. These
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policies serve to minimize the frequency of discriminatory harassment. Just as
importantly, they also may provide a defense against an employer’s legal liability if such
harassment does occur.

Under applicable agency principles, an employer will be held liable for co-worker
or third-party (i.e., non-supervisor) harassment only if the employer knew or should
have known that the harassment was taking place and failed to take prompt remedial
measures to bring it to an end. However, employers are automatically liable for
discriminatory harassment committed by supervisors unless the employer can establish
an affirmative defense that requires the employer to prove (1) that it exercised
reasonable care to prevent and correct promptly any harassing behavior, and (2) that
the employee unreasonably failed to take advantage of any preventative or corrective
opportunities provided by the employer or to avoid harm otherwise. Under this
standard, employers must have an appropriate anti-discrimination policy in place that
provides an adequate reporting and investigation procedure. In addition, anti-
harassment training must be provided to at least supervisors, and employers should
consider whether to provide such training to all employees.

Discriminatory Harassment policies should:

) Specifically prohibit sexual harassment.

o Also prohibit all other forms of discriminatory harassment.

o Describe the types of conduct that are prohibited.

o Provide an appropriate harassment reporting procedure that allows an

employee to choose from a few specific alternate reporting avenues. Only
allow reports to be made to those individuals whom you trust are
responsible to take appropriate action upon receiving a complaint.

. Indicate that an appropriate investigation will be conducted, and that
confidentiality will be maintained to the extent possible, but that certain
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information may need to be disclosed in the course of conducting an
adequate investigation.

. Indicate that if a violation is found to have occurred, prompt and
appropriate remedial measures will be taken to bring the harassment to an
end.

o Indicate that the employer will not tolerate any form of retaliation against

any individual for making a report of harassment or participating in an
investigation.

. Indicate that if the harassment persists after remedial measures have
been taken, the victim must inform management so that appropriate
measures can be taken.

The policy should not:

o Fail to mention and prohibit discrimination based on race, religion, national
origin, age, disability, and/or any other protected trait.

. Allow reports to be made to any “supervisor” or specific individuals who
cannot be relied upon to act upon the information appropriately.

. Indicate that an investigation will be conducted, and action will be taken
only if the victim requests.

o Require that a formal and/or written complaint be made in order for the
employer to take any investigative and remedial measures.

. Facilitate unnecessary communication of the allegations or the results of
the investigation to individuals not involved.

Employers should consider:

) Training all employees, not just supervisors (and update training
periodically). (Discriminatory harassment training is covered in the next
section of the seminar.)

. Distributing the policy to each employee separately on a yearly basis, and
having each employee separately acknowledge receipt of the anti-
harassment policy.

) Developing a tracking system for repeated complaints against any one
individual.
o Limiting those management individuals responsible for receiving

complaints to higher level management and human resources staff and
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excluding front line supervisors from the responsibility (front line
supervisors must, however, report any harassment which they personally
witness).

D. General Guidelines for Conduct

Effective and uniform guidelines for conduct are important because they
establish clear standards for employees and guidelines for supervisors or managers
with respect to workplace conduct. An employer’s guidelines for conduct may be
reviewed by administrative agencies in response to employee complaints challenging
adverse employment decisions. Also, the unemployment compensation system is very
interested in such written conduct expectations if an employer contends that it
discharged an employee for willful misconduct. Thus, they should be carefully drafted
and uniformly enforced.

In drafting such a policy, employers should be careful to avoid using the terms
“for cause” or “just cause” in discussing discharge. These terms imply that an employee
cannot be discharged unless there is some reason. The discharge policy should
confirm that employees remain employed at-will at all times and can be discharged at
any time for any or no reason, with or without notice.

Employers also should maintain flexibility in their discipline policies and
procedures. If the policy sets forth a list of conduct that will result in discipline, it should
be clear that the list is not exhaustive and that the employer retains the right to
discipline an employee for conduct not specifically enumerated. If the employer has a
progressive discipline policy, it should state that the employer retains the right to move
to any step in the discipline policy, including termination, at any time, with or without

notice or prior disciplinary action.
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E. Attendance Policies

Employee attendance issues are one of the most common sources of potential
liability under the employment laws. While employers generally have the right to insist
upon regular and punctual attendance from employees, attendance policies must be
properly drafted and applied to avoid violations of the FMLA and ADA. Moreover,
consistent enforcement of attendance policies (like any disciplinary action) is necessary
to avoid discrimination claims.

Appropriate attendance policies should:

o Clearly and simply define the rules. Employers can have either a more
general policy that simply prohibits unsatisfactory attendance and
tardiness or a more specific occurrence/points-based progressive
discipline attendance policy. Employers who elect to have a “no-fault”
points-based attendance policy must ensure that absences protected by
the FMLA or ADA do not count as occurrences, both in the policy and in
practice.

) Clearly define a procedure for reporting any absences and the
ramifications for not following the reporting procedure.

. Provide a method of appropriate documentation of absences.

o Provide a method of providing management with necessary information to
determine whether an absence is protected under the FMLA or whether
an accommodation might be needed under the ADA.

) Exclude FMLA-protected absences from disciplinary action (this may
include single-day absences for a chronic condition or partial-day
absences for intermittent leave).

. Always be consistently applied.

Attendance policies must not:

. Count all absences, including absences protected by the FMLA or ADA.

. Be drafted in a way that allows employee manipulation or abuse (e.g., a
rigid progressive discipline system).

Employers should consider:
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F.

Developing an appropriate method for documenting absences and
determining application of the FMLA and ADA.

Requiring all absences to be reported to the appropriate management
official responsible for administering FMLA and ADA issues. Employees
should be told that they must speak personally to this individual.
Information should be obtained from the employee and documented
concerning the reason for the leave, the duration of the condition, any
medical treatment administered, any anticipated future medical treatment,
whether the employee has suffered similar symptoms in the past, etc.

Implementing an attendance bonus to discourage excessive absenteeism.

Electronic Resources Policies

Employee Internet, voicemail, computer network, and email use raises significant

legal and human resources issues. The use of these electronic resources and methods

of communication by employees creates significant additional risk of legal liability and

may also involve productivity concerns. For these reasons, employers should consider

developing an appropriate electronic resources policy. However, employers must be

aware that any monitoring or interception of electronic communications must be done in

an appropriate manner to avoid violation of federal and state wiretap laws or potential

liability for invasion of privacy.

An electronic resources policy should:

Explain that use of the employer’s electronic resources and
communications systems (email, Internet, etc.) are intended for business
use and that the employer provides employee access to these systems to
enable employees to perform their jobs.

Define whether and to what extent employees are permitted to use these
systems for non-work-related reasons. (Sample language — Limited
personal use is permitted so long as it does not interfere with the
performance of your job, consume significant resources, give rise to more
than nominal additional costs, or interfere with the activities of other
employees. Under no circumstances shall such facilities be used for
personal financial gain or to solicit others for activities unrelated to the
District’s business.)
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) Prohibit inappropriate use of the systems, such as

) harassing messages;
o downloading inappropriate materials;
o use that overburdens the system or affects the employee’s

performance; or

. dissemination of confidential information.

. Make specific reference to the employer’s policy against discriminatory
harassment.

) Make clear that employees should treat communications over these

systems just like other formal correspondence.
Employers should not:

. Monitor or intercept electronic communications without informing
employees that this may be done or obtaining their consent to such
activities (certain exceptions may apply).

Employers should consider:

) Monitoring electronic communications after informing employees that this
will be done and obtaining their consent to such monitoring.

o Developing a clear retention/destruction policy with respect to email
messages — in the event of litigation the burden and expense of producing
stored email messages can be staggering.

Another potential policy to consider is a policy that addresses cell phones and
other portable electronic devices. Possible policy provisions to consider include:

. Make clear that the policy covers all portable electronic devices, including
cell phones, tablets, laptop computers, and smart watches.

o Set forth the rules for personal device use while in the office or otherwise
while working.

. Prohibit the use of any portable electronic device while operating a vehicle
during working time or otherwise while conducting the District’s business.
This prohibition should include making phone calls, texting, emailing or
other messaging, and Internet browsing. An employer may want to permit
employees to use a “hands free” device while on the road for District
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G.

business, but only if such use otherwise complies with applicable law.
Otherwise, employees should direct any calls or messages to voicemail
while they are on the road for the District. All employees must ensure that
their use of portable electronic devices does not pose a safety hazard and
complies with all applicable federal, state, and local laws governing the
use of cell phones and other portable electronic devices.

Internet Postings and Social Media Policies

Employees use social media as a fun and rewarding way to share experiences

and opinions with family, friends, and co-workers. Social media also can provide an

effective tool for exchanging information and raising the visibility of an employer’s

services. However, the use of social media also presents certain risks. To assist

employees in making responsible decisions about their use of social media, employers

should establish guidelines in an employee handbook for appropriate use of social

media.

An Internet postings and social media policy should:

Remind employees that the same principles and guidelines found in the
District’s other policies apply to their activities online. Ultimately,
employees are solely responsible for what they post online. Before
creating online content, employees should consider some of the risks and
rewards that are involved. Any conduct that adversely affects an
employee’s job performance, the performance of fellow employees, or
otherwise adversely affects the District's employees or legitimate interests
may result in disciplinary action, up to and including termination of
employment.

Tell employees to refrain from using social media while on working time or
on equipment the District provides unless it is work-related and authorized
by a supervisor and consistent with the District’'s other employment
policies. Also, employees should not use District email addresses to
register on social networks, blogs, or other online tools utilized for
personal use unless authorized by management to do so.

Instruct employees that their use of social media should respect and
conform to copyright, privacy, fair use, financial disclosure, and other
applicable laws. Employees should recognize that they may be legally
liable for the content of their postings. Employees also may be liable if
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they make postings that include confidential or copyrighted information
belonging to third parties.

. Prohibit employees from retaliating against other employees for reporting
violations of the policy.

Employers should not:

o Include broad prohibitions on speaking “negatively” about the District,
managers, supervisors, or other employees. Employees have the
protected right to engage each other and third parties in discussions
regarding wages, hours, and conditions of employment, and these rights
apply equally to social media use.

H. Drug and Alcohol Policies

Employers are aware of the obvious dangers to employees and others, both
inside and outside the workplace, and to the employer in general from employee use or
abuse of drugs and alcohol. Employers, therefore, often are committed to establishing
and maintaining an alcohol-free and drug-free workplace. To attain this goal, Districts
may wish to consider implementing and maintaining drug and alcohol policies.

At a minimum, a drug and alcohol policy should expressly prohibit the sale, use,
or possession of illegal drugs and alcohol while on duty, on the employer’s premises, or
in the employer’s vehicles. Likewise, the policy also should prohibit an employee from
reporting for duty while under the influence of alcohol or illegal drugs and define “under
the influence.” The policy should also set forth the procedure for employees to follow if
they are using prescription or over-the-counter drugs that may adversely affect the
employee’s physical or mental ability to perform work in a safe and productive manner.
Finally, the policy should make clear the consequences of a policy violation (i.e.,
possible disciplinary action, up to and including termination).

If the employer desires to implement drug testing of applicants and/or

employees, the drug and alcohol policy should set forth the particulars of its testing
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program, including at a minimum the types of tests conducted, the triggering reasons for
a test, and the drugs for which the employer tests.

The drug and alcohol policy also should address medical marijuana. Specifically,
the policy should make clear that, with respect to medical marijuana, an employee is
under the influence if there is an observation of impairment of physical or mental ability
coupled with a scientifically valid test deemed positive or where professional opinion
establishes that the employee is under the influence based on the level of marijuana
metabolites present on a positive test. (A mere positive test result for marijuana is not
sufficient to take disciplinary action if the employee has a valid certification to use
medical marijuana.) In addition, the policy should state that, if a prescribing physician or
dispensing medical provider suggests work restrictions, those restrictions must
immediately be made known to the employer.

l. Improper Pay Deduction Policies

The federal Fair Labor Standards Act (“FLSA”) regulations create a “safe harbor”
for employers that make an improper deduction from the salary of an employee
otherwise exempt from the FLSA’s minimum wage and overtime requirements. Under
these rules, if the employer has a clearly communicated policy that (1) prohibits
improper pay deductions, (2) includes a complaint mechanism, (3) reimburses
employees for any improper deductions, and (4) makes a good faith commitment to
comply in the future, the employer will not lose the exemption (unless the employer
continues to make improper deductions after receiving employee complaints).

The regulations create a significant incentive for employers to take advantage of
these safe harbor provisions by developing and disseminating to employees a written

policy regarding improper docking of pay. This is an opportunity to reduce potential
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liability in the event of an error in overtime administration. The written policy should be
distributed to employees at time of hire, published in the employee handbook, or made
available on the employer’s intranet website.

J. Leave Policies

Most employers provide some type of time off for employees, whether such time
off is required by law or simply the employer’s policy. Types of time off include:
e Sick leave, vacation leave, and other types of paid time off;
e Family and medical leave provided pursuant to the FMLA (for employers
covered by the FMLA);
e Military leave;
e Jury duty leave;
e Bereavement leave; and
e “Other” extended leave.

For leaves of absence required by law, such as military leave and FMLA leave,
employers should ensure that their leave policies are consistent with all requirements of
the law. In addition, employers should ensure that they update these leave policies as
the laws themselves change.

For types of leave not required by law, such as paid vacation, sick, or other type
of PTO, the written policies are just as important. Employers have broad discretion to
establish the terms and conditions for these types of leave, but they should memorialize
these terms and conditions in written policies. Absent clearly defined written policies,
ambiguities and confusion can exist, which can give rise to disputes and even legal

claims. At a minimum, these leave policies should address the following:
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e Eligibility. Which categories of employees are eligible for this type of
leave? Only full-time employees or all employees? How is full-time
employment defined under your policies?

e Amount and accrual. How much leave is provided to eligible employees,
and how do they accrue the leave? For example, is the full annual leave
balance awarded at the start of the calendar or fiscal year, or do
employees accrue leave as they work throughout the year?

e Terms and conditions of use. For what reasons may an employee use a
type of leave? Are there any prior request and approval or notice
requirements?

e Payment upon separation. Are employees entitled to a payout of any
accrued but unused leave upon separation? If so, are there any
conditions to be eligible for payment?

Employers that provide paid childbirth or parental leave should ensure that their
leave policies do not discriminate on the basis of sex or gender. Specifically, providing
a period of paid (or unpaid) leave for mothers, but not fathers, after childbirth may give
rise to sex discrimination claims if the leave is not conditioned on physical incapacity
due to childbirth itself. In other words, a policy providing for “maternity leave” should be
reviewed and likely renamed “childbirth” and provided equally to new parents.

K. Remote Work/Work from Home Policies

Since the COVID-19 pandemic, employers have seen an increase in the number
of employees who request to work or actually work remotely from home or elsewhere.
Telework has long been a potential accommodation under the ADA for employees with
medical conditions that made coming to the office difficult or impossible. Now, many
employees enjoy or seek teleworking arrangements.

Employers may wish to consider having a telework policy that addresses the
following items:

e The process to follow to request a telework arrangement.
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Eligibility terms for telework. Any discussion of eligibility should mention
the nature of the employee’s position and the employer’s needs, as those
typically will be the controlling factors when determining whether and to
what extent an employee can telework effectively.

Confirmation that employees teleworking are expected to comply with all
of the employer’'s same employment policies as if the employee was
working at the employer’s facility.

A statement that any approved teleworking arrangement is approved on a
temporary basis, subject to periodic review by the employer, and may be
revoked by the employer at any time.

An explanation that, although a teleworking arrangement is intended to be
flexible, the focus of the arrangement must be job performance and
meeting the employer’s needs. Accordingly, employees who are
approved to telework should not have primary responsibility for childcare,
dependent adult care, or other duties that are not ordinarily part of the
employee’s normal job responsibilities during working hours.

If the employer permits any non-exempt employees (i.e., employees who
are legally entitled to overtime pay for any hours worked in excess of 40 in
any work week) to telework, an explanation of the time recording and
reporting process and an emphasis on the need to accurately record all
hours worked while teleworking.

A discussion of whether and to what extent any of the employer’s
equipment will be provided for teleworking and the terms of use for such
equipment.

An employee acknowledgment that employer-provided email, electronic
data communication systems, voice message systems, electronic storage
systems, and computer systems are not private and may be monitored,
reviewed, or searched by the employer in connection with any use while
teleworking.

An explanation that the employee must designate a workspace within the
remote work location for placement of equipment to be used while
teleworking. The employee should maintain this workspace in a safe
condition, free from hazards and other dangers to the employee and
equipment.

A directive that no work-related visitors are permitted at the employee’s

home or remote worksite and that any meetings and must be held at the
employer’s office or at a mutually agreed to offsite location.
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e Areminder that, in the event of a job-related injury while teleworking, the
employee must report the incident as soon as possible pursuant to the
employer’s workers’ compensation policy.

e An explanation that the employee must determine any tax or legal
implications under federal, state, or local laws related to telework, as well
as any restrictions on working out of a home-based office, such as zoning
restrictions or condominium/HOA rules and regulations. The policy also
should advise the employee to seek independent tax and legal advice, if
necessary, regarding these issues.

L. Policy Reviews and Updates

It is important that employment policies are kept up-to-date and accurate.
Policies can fall out-of-date in two circumstances: (1) the employer’s practices or
expectations change, or (2) the legal requirements change. First and most critically,
employers should review their own policies on a regular basis (and at least annually) to
ensure that what is said in a policy reflects what is actually done or expected of
employees. When practices or expectations change, employers should issue a
modified policy to all affected employees outlining the change. Much of the value that
handbooks and policies can present for employers is lost when policies do not reflect
the current reality of the workplace.

Second, changes in the law can require policy changes. Such legal changes do
not occur that frequently (even in the current unsettled and rapidly evolving political and
legal environment). That said, employers should monitor HR/employment law
resources to learn of possible legal changes. One option is our blog,

www.palaborandemploymentblog.com. On this blog, we post updates on legal

developments that impact Pennsylvania employers.
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VI. Discriminatory Harassment Training

Discriminatory harassment (and particularly sexual harassment) remains a major
issue and concern for many employers. Employers have long had the obligation to
prevent and remedy all forms of unlawful discriminatory harassment in their workplace.
This means that, when employers are on notice of harassing conduct, they must take
prompt, appropriate action that is reasonably calculated to ensure that the conduct
stops and does not recur.

Typically, employers satisfy this obligation by maintaining a workplace
harassment prevention program that includes:

e a comprehensive policy, inclusive of a multiple-contact reporting structure,
that allows employees to raise concerns of harassment without fear of
reprisal;

e periodic anti-harassment training for employees; and

e procedures that provide for investigation and resolution of any complaints
of harassment raised under the employer’s policy.

Preventive measures such as anti-harassment employment policies and training
allow employers to raise an affirmative defense to claims of unlawful hostile work
environment harassment. This affirmative defense was created by the U.S. Supreme
Court in 1998 and provides a strong legal incentive for employers to maintain such
policies and training. The best defenses an employer can have to a discriminatory
harassment claim are legally up-to-date and comprehensive EEO and discriminatory

harassment policies and periodic harassment training for all employees.
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Long gone are the days when simply having a policy tucked into your employee
handbook is sufficient. Employers today should take proactive measures to educate
employees on their policy and on conduct that is and is not acceptable in the workplace.
This includes targeted training for supervisors and management, who play a critical role
in preventing and addressing concerns of harassment in the workplace. Do not
underestimate the value of manager training on these issues and their responsibilities
under the law and your policy. Managers who are not trained to recognize potential
harassment concerns, or who fail to recognize them and address them appropriately,
can subject their employer (and, under Pennsylvania law, themselves, individually) to
liability.

Training should be tailored to an employer’s culture and workforce, incorporating
examples that are meaningful to the employer’s business and workplace. It is important
to educate employees not only on the conduct that is prohibited under the policy, but
also on the ways that they can respond if they experience or observe potentially
harassing conduct in the workplace. Training should also explain the employer’s
commitment to investigating concerns raised under the anti-harassment policy and the
general procedures that apply to investigations.

Training also should ensure that key personnel, such as managers, understand
what constitutes notice of a harassment concern sufficient to trigger an investigation.
Notice can take many forms — from formal complaints, internal or external, to informal
complaints (e.q., “I just thought you should know...”), to observed conduct. They also
should be trained on the importance of conducting a prompt and thorough investigation.

Remember: employees’ perception of the employer's commitment to a workplace free
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from harassment will be formed by how promptly and thoroughly the employer responds
to those concerns when they arise. Similarly, the employer’s potential for liability also
can be impacted by how the employer responds. Thus, it is critical that key personnel
know when to start the process and how to do it right.

It is now more important than ever that an employer’s anti-harassment policies
and procedures are embraced and championed at all levels of the organization. The
best way to foster change in a workplace culture is to visibly demonstrate a commitment
to the principles promoted in the employer’s policy and training — from the top (Board
members and senior leadership) down.

Employers need to look no further than recent headlines to recognize the
importance of taking workplace harassment issues seriously and the value of
addressing preventive and remedial measures head-on. Don't let your District be the
next headline. Take the time now to ensure that your District has the right components
in place to effectively educate your workforce, to prevent conduct that can contribute to
a hostile work environment, and to promptly and appropriately address issues of
harassment if and when they do arise.

Below are sample PowerPoint slides for a discriminatory harassment training
session for employees and managers. For the remainder of this portion of the
presentation, we will walk through these slides and discuss the key elements of an

effective discriminatory harassment training session:
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NOTES:

of:

Creating an intimidating, hostile, or offensive
working environment; or

Unreasonably interfering with an individual’s
work performance; or

Adverselv affecting an individual’s emplovment
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empioyment aecisions

* Demanding or requesting sexual favors in
exchange for a promotion or a raise

= Disciplining or firing a subordinate who ends a
romantic relationship

NOTES:
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trait that unreasonably interteres with job
performance or creates an intimidating, hostile,
or offensive work environment

NOTES:
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dagainst any inaiviaual wno nas engagea in any
“protected activity”

* |n other words, you cannot take adverse action
against an employee because he/she has engaged in
protected activity

NOTES:

-903 -



= Opposing conduct employee reasonably
believes is discrimination or harassment

= Making an internal complaint of
discriminatory harassment

* Filing a charge with the EEOC or state agency

= Participating in an internal or external

NOTES:
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practices, including selection, hiring,
promotion, transfer, and compensation, to
all qualified applicants and employees
without regard to race, color, religion,
sex/gender, pregnancy, national origin,

NOTES:
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VIl.  Employment Law Trends in 2025 and Beyond

In 1963, Bob Dylan wrote the song “The Times They Are A-Changing.” The title
of that song aptly describes the employment law environment in 2025. The 2024
presidential election, technological advancements, and developments at the state law
level all combine to make these turbulent times for employers. Below we discuss a few
of the most significant current employment law developments that have occurred
recently or may be on the horizon:

A. The Present and Future of DEI in the Workplace

On the first day of President Trump’s second administration, he signed
the Ending Racial and Wasteful Government DEI Programs and Preferencing Executive
Order. This order provides direction to eliminate any and all Diversity, Equity, and
Inclusion (“DEI") programs throughout the federal government specifically, including
“Chief Diversity Officers,” “Equity Action Plans,” “environmental justice” offices, equity-
related grants/contracts, as well as DEI/DEIA performance requirements. Then, on
January 21, 2025, President Trump signed an executive order targeting the elimination
of DEI/DEIA programs for federal contractors and private entities. The summary below
focuses exclusively on this order, Ending lllegal Discrimination and Restoring Merit-
Based Opportunity (“DEI Executive Order”), as it pertains to government contractors
and private entities.

The DEI Executive Order revokes Executive Order 11246, signed by President
Johnson in 1965, which required certain federal contractors to take affirmative action to
avoid discrimination in employment practices (such as tracking and evaluating

employment statistics and data). The DEI Executive Order directs federal agencies
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enforcing existing anti-discrimination laws to terminate “illegal DEI and DEIA policies.”
While the DEI Executive Order does not specifically define what “illegal” means, it does
clearly target the elimination of such discrimination and preferences in employment
decisions, including intentional workforce balancing based on race, color, sex, sexual
preference, religion, or national origin.

Federal contractors and subcontractors will no longer have an obligation to
create an affirmative action plan or take affirmative action in employment
decisions. Moreover, the DEI Executive Order requires that the Office of Federal
Contract Compliance Programs (“OFCCP”) stop “promoting diversity” and “allowing or
encouraging federal contractors and subcontractors to engage in workforce balancing
based on race, color, sex, sexual preference, religion, or national origin.” The DEI
Executive Order does not eliminate the OFCCP or remove any contractor non-
discrimination obligations.

Federal contractors and subcontractors are still required to comply with Section
503 of the Rehabilitation Act of 1973 and the Vietnam Era Veterans’ Readjustment
Assistance Act (VEVRAA), which require federal contractors to engage in affirmative
action outreach efforts and create affirmative action plans for individuals with disabilities
and certain protected veterans.

For employers that are not federal contractors and subcontractors, the DEI
Executive Order does not specifically direct immediate action. However, we
recommend that all employers act. The DEI Executive Order outlines a plan for federal
agencies to eliminate or limit certain DEI/DEIA programs in the private sector. The

DEI Executive Order directs the Attorney General and other agency heads to create and
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submit a report on private-sector DEI programs within 120 days containing
recommendations and other appropriate measures to encourage the private sector to
end illegal discrimination and preference.

Federal contractors and non-contractors alike should thoroughly review their DEI
programs, recruitment initiatives, Employee Resource Groups, and other similar
programs. Employers will need to assess the guidance provided, the potential reach of
the various federal agencies, and their own risk tolerances when determining what
action steps will be taken following such review. Finally, employers should review their
job postings to ensure there is no reference to diversity and/or equity in any job
application, solicitation, or posting. Reverse discrimination claims are real, and
employers are much more likely to face those claims from an unsuccessful applicant
than face a challenge from the government during this transitional period.

B. The Use of Artificial Intelligence in Hiring and Employment

In our rapidly evolving technological landscape, the use of artificial intelligence
(“Al”) has become more prevalent, touching virtually every aspect of our lives. From
smart assistants that streamline our tasks to advanced data analytics that drive
business decisions, Al is transforming industries across the globe. However, with this
transformation comes questions about ethics, fairness, and potential biases, particularly
when it comes to Al in the employment context.

The employment sector has witnessed the integration of Al in various processes,
including recruitment, candidate screening, employee evaluations, and even talent
development. While Al offers great potential in making these processes more efficient

and objective, it also brings with it significant challenges and legal risks.
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One of the primary concerns is the potential for Al algorithms to inadvertently
perpetuate or even amplify biases that exist in society. These biases may be based on
race, gender, age, or other protected characteristics, and their unintended
reinforcement can lead to discriminatory outcomes.

In 2023, the U.S. Equal Employment Opportunity Commission (“EEOC”) issued
guidance to address potential biases in Al use and provide a framework for employers
to ensure that their use of Al remains compliant with the anti-discrimination laws. Below
are key points from the EEOC’s guidance:

1. Transparency: Employers should ensure that the Al systems they use are
transparent and explainable. This means that the decision-making process
of the Al should be understandable to human operators, and the factors
leading to particular decisions should be clear.

2. Bias Mitigation: Employers should actively assess the potential for bias in
their Al systems. This includes regularly reviewing the data used to train
the Al and evaluating the outcomes to detect any discriminatory patterns.
If biases are detected, steps must be taken to correct them.

3. Human Oversight: While Al can be a powerful tool, it should not replace
human judgment entirely. Human oversight is essential to ensure that Al
systems are not making decisions that have a disparate impact on
protected groups.

4. Fairness and Consistency: Employers must ensure that the use of Al

does not result in unfair or inconsistent treatment of different groups of
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employees or job applicants. The guidance emphasized the importance of
conducting regular audits to identify and address any disparities.

The above points largely amount to ensuring that employers avoid “adverse
impacts” through their use of Al tools. The EEOC defines an “adverse impact” as when
the selection rate of a protected group is “substantially” less than the selection rate of
those in another group. This analysis involves various mathematical calculations
regarding the data pool and selection rate which should be utilized during regular
internal audits.

The EEOC'’s guidance t highlighted the need for employers to approach Al with
responsibility, diligence, and a commitment to equal opportunity. By incorporating these
guidelines into their Al practices, employers can harness the benefits of Al technology
while minimizing the risk of discrimination. This not only protects the rights of employees
and job seekers but also contributes to a more inclusive and diverse workplace.

C. State Law Developments

Over the last decade or so, Congress has passed few new federal employment
laws. Federal agencies have attempted to implement new legal requirements via
regulatory action, but many of those regulations have been struck down by federal
courts (e.q., the Federal Trade Commission’s essential ban on non-compete
agreements, the U.S. Department of Labor’s attempts to increase the minimum salary
requirements for the FLSA'’s white collar overtime exemptions, etc.). We do not
anticipate this situation changing significantly during the Trump administration.

In the absence of federal action, many of the legal changes affecting employers

have come from the state level. For example, both Maryland and Delaware have
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passed state laws in the last few years that created paid family and medical leave rights
for employees in those states. In addition, a number of states throughout the United
States have enacted increases to their state minimum wage rates in the absence of
federal action.

To date, Pennsylvania has not seen similar actions at the state level due
primarily to our divided government in Harrisburg. That said, Pennsylvania employers
should continue to monitor legislative activities in Harrisburg, as bills that would
increase the state minimum wage rate and implement paid leave requirements have
been introduced on a regular basis over the last few years. Whether any of those bills
ultimately will become law remains unclear, but the shifting political environment in

Harrisburg means employers should continue to monitor the situation.
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